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Executive Summary

The Advisory Committee on Civil Jury Instructions recommends approval of the proposed
additions, revisions, and revocations to the Judicial Council of California Civil Jury Instructions
(CACI). These changes will keep CACI current with statutory and case authority.

Recommendation

The Advisory Committee on Civil Jury Instructions recommends that the Judicial Council,
effective December 13, 2011, approve for publication under rule 2.1050 of the California Rules
of Court the civil jury instructions prepared by the committee. On Judicial Council approval, the
new and revised instructions will be published in the 2012 edition of the Judicial Council of
California Civil Jury Instructions (CACI).

A table of contents and the proposed additions and revisions to the civil jury instructions are
attached at pages XX-XxX.
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replacement vehicle shall be accompanied by all express and implied warranties
that normally accompany new motor vehicles of that specific kind. The
manufacturer also shall pay for, or to, the buyer the amount of any sales or use tax,
license fees, registration fees, and other official fees which the buyer is obligated to
pay in connection with the replacement, plus any incidental damages to which the
buyer is entitled under Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

In the case of restitution, the manufacturer shall make restitution in an amount
equal to the actual price paid or payable by the buyer, including any charges for
transportation and manufacturer-installed options, but excluding nonmanufacturer
items installed by a dealer or the buyer, and including any collateral charges such
as sales tax, license fees, registration fees, and other official fees, plus any
incidental damages to which the buyer is entitled under Section 1794, including,
but not limited to, reasonable repair, towing, and rental car costs actually incurred
by the buyer.

When the manufacturer replaces the new motor vehicle pursuant to subparagraph
(A), the buyer shall only be liable to pay the manufacturer an amount directly
attributable to use by the buyer of the replaced vehicle prior to the time the buyer
first delivered the vehicle to the manufacturer or distributor, or its authorized
service and repair facility for correction of the problem that gave rise to the
nonconformity. When restitution is made pursuant to subparagraph (B), the amount
to be paid by the manufacturer to the buyer may be reduced by the manufacturer by
that amount directly attributable to use by the buyer prior to the time the buyer first
delivered the vehicle to the manufacturer or distributor, or its authorized service
and repair facility for correction of the problem that gave rise to the
nonconformity. The amount directly attributable to use by the buyer shall be
determined by multiplying the actual price of the new motor vehicle paid or
payable by the buyer, including any charges for transportation and manufacturer-
installed options, by a fraction having as its denominator 120,000 and having as its
numerator the number of miles traveled by the new motor vehicle prior to the time
the buyer first delivered the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the problem that gave rise to
the nonconformity. Nothing in this paragraph shall in any way limit the rights or
remedies available to the buyer under any other law.

“[A]s the conjunctive language in Civil Code section 1794 indicates, the statute itself provides an
additional measure of damages beyond replacement or reimbursement and permits, at the option of
the buyer, the Commercial Code measure of damages which includes ‘the cost of repairs necessary to

make the goods conform.” ” (Krotin, supra, -v-Persche CarsNerth-America,He—1995)-38
Cal.App.4th at p.294; 302-{45-CalRptr-2d-161, internal citation omitted.)

“[T]n the usual situation, emotional distress damages are not recoverable under the Song-Beverly
Consumer Warranty Act.” (Music Acceptance Corp. v. Lofing (1995) 32 Cal.App.4th 610, 625, fn. 15
[39 Cal.Rptr.2d 159], emphasis in original; see also Kwan v. Mercedes-Benz of N. Am. (1994) 23
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Cal. App.4th 174, 187-192 [28 Cal.Rptr.2d 371].)

e “[F]inding an implied prohibition on recovery of finance charges would be contrary to both the Song-
Beverly Consumer Warranty Act’s remedial purpose and section 1793.2(d)(2)(B)’s description of the
refund remedy as restitution. A more reasonable construction is that the Legislature intended to allow
a buyer to recover the entire amount actually expended for a new motor vehicle, including paid
finance charges, less any of the expenses expressly excluded by the statute.” (Mitchell v. Blue Bird
Body Co. (2000) 80 Cal.App.4th 32, 37 [95 Cal.Rptr.2d 81].)

e “[Defendant] argues that [plaintiff] would receive a windfall if he is not required to pay for using the
car after his buyback request. But to give [defendant] an offset for that use would reward it for its
delay in replacing the car or refunding [plaintiff]’s money when it had complete control over the
length of that delay, and an affirmative statutory duty to replace or refund promptly.” (Jiagbogu v.
Mercedes-Benz USA (2004) 118 Cal.App.4th 1235, 1244 [13 Cal.Rptr.3d 679].)

e “[T]he imposition of a requirement that [plaintiff] mitigate his damages so as to avoid rental car
expenses—after [defendant] had a duty to respond promptly to [plaintiff]’s demand for restitution—
would reward [defendant] for its delay in refunding [plaintiff]’s money.” (Lukather v. General
Motors, LLC (2010) 181 Cal.App.4th 1041, 1053 [104 Cal.Rptr.3d 853].)

Secondary Sources

4 Witkin, Summary of California Law (10th ed. 2005) Sales, §§ 321-324

1 California UCC Sales & Leases (Cont.Ed.Bar) Warranties, § 3.90

44 California Forms of Pleading and Practice, Ch. 502, Sales: Warranties, § 502.43 (Matthew Bender)

20 California Points and Authorities, Ch. 206, Sales, §§ 206.127, 206.128 (Matthew Bender)

| 5 California Civil Practice: Business Litigation{FThemsen-West) § 53:26 (Thomson Reuters West)
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3242. Incidental Damages

[Name of plaintiff] also claims additional reasonable expenses for [list claimed incidental damages].

To recover these expenses, [name of plaintiff] must prove all of the following:

1. That the expense was actually charged;
2. That the expense was reasonable; and
3. That [name of defendant]’s [breach of warranty/[other violation of Song-Beverly

Consumer Warranty Act]] was a substantial factor in causing the expense.

New September 2003;_Revised December 2011

Directions for Use

This instruction is for use if incidental damages are sought in an action under the Song-Beverly
Consumer Warranty Act. Incidental damages are allowed as part of the restitution remedy for new motor
vehicles. (Civ. Code, § 1793.2(d)(2)(B).) See also CACI No. 3241, Restitution From Manufacturer—
New Motor Vehicle.

With regard to claims for consumer goods, the availability of incidental damages may be limited. If the
plaintiff has elected to accept the goods, incidental damages under Commercial Code section 2715 and
the cost of repairs required to make the goods conform to the warranty are allowed. (Civ. Code, §
1794(b)(2).) If the buyer has rightfully rejected or justifiably revoked acceptance, incidental damages are
allowed under Commercial Code sections 2711, 2712, and 2713 for the seller’s nondelivery or
repudiation of the contract or in connection with cover (obtaining replacement goods from another seller).
(Civ. Code, § 1794(b)(1).) If any of these matters are disputed, additional instructions will be required on

these points.

If incidental damages are otherwise recoverable, they are recoverable regardless of the nature of the claim
under Song-Beverly. (See Civ. Code, § 1794(b) [statute covers all Song-Beverly actions].)

Sources and Authority

e Civil Code section 1794(b) provides, in part:
The measure of the buyer’s damages in an action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the
goods or has exercised any right to cancel the sale, Sections 2711, 2712, and 2713
of the Commercial Code shall apply.

Copyright Judicial Council of California
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(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the
Commercial Code shall apply, and the measure of damages shall include the cost
of repairs necessary to make the goods conform.

Civil Code section 1793.2(d)(2)(B) provides, in part: “In the case of restitution, the manufacturer
shall make restitution in an amount equal to the actual price paid or payable by the buyer ... plus any
incidental damages to which the buyer is entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually incurred by the buyer.”

Commercial Code section 2711(1) provides:

Where the seller fails to make delivery or repudiates or the buyer rightfully rejects
or justifiably revokes acceptance then with respect to any goods involved, and with
respect to the whole if the breach goes to the whole contract (Section 2612), the
buyer may cancel and whether or not he has done so may in addition to recovering
so much of the price as has been paid

(a) “Cover” and have damages under the next section as to all the goods affected
whether or not they have been identified to the contract; or

(b) Recover damages for nondelivery as provided in this division (Section 2713).

Commercial Code section 2712(2) provides;-in-part: “The buyer may recover from the seller as
damages the difference between the cost of cover and the contract price together with any incidental
or consequential damages as hereinafter defined (Section 2715), but less expenses saved in
consequence of the seller’s breach.”

Commercial Code section 2713(1) provides: “Subject to the provisions of this division with respect to

proof of market price (Section 2723), the measure of damages for non-delivery or repudiation by the
seller is the difference between the market price at the time when the buyer learned of the breach and
the contract price together with any incidental and consequential damages provided in this division
(Section 2715), but less expenses saved in consequence of the seller's breach.”

»—Commercial Code section 2715(1) provides;ia-part:

(1)——1Incidental damages resulting from the seller’s breach include expenses reasonably
incurred in inspection, receipt, transportation and care and custody of goods
rightfully rejected, any commercially reasonable charges, expenses or commissions
in connection with effecting cover and any other reasonable expense incident to the
delay or other breach.

Copyright Judicial Council of California
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e “In light of the relevant legislative history and express language in the Act, we conclude California
Uniform Commercial Code section 2715’s reference to losses must be construed and applied in the
context of monetary losses actually incurred.” (Bishop v. Hyundai Motor America (1996) 44

| Cal.App.4th 750, 756 [52 Cal.Rptr.2d 134], emphasisin-original italics.)

Secondary Sources

4 Witkin, Summary of California Law (10th ed. 2005) Sales, § 318

44 California Forms of Pleading and Practice, Ch. 502, Sales: Warranties, § 502.160 (Matthew Bender)
20 California Points and Authorities, Ch. 206, Sales, § 206.43 (Matthew Bender)

| 5 California Civil Practice: Business Litigation{Fhemsen-West) § 53:32 (Thomson Reuters West)
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3243. Consequential Damages

[Name of plaintiff] also claims additional amounts for [list claimed consequential damages].
To recover these damages, [name of plaintiff] must prove all of the following:

1. That [name of defendant]’s [describe violation of Song-Beverly Consumer Warranty Act]
was a substantial factor in causing damages to [name of plaintiff];

2. That the damages resulted from [name of plaintiff]’s requirements and needs;

3. That [name of defendant] had reason to know of those requirements and needs at the
time of the [sale/lease] to [name of plaintiff];

4. That [name of plaintiff] could not reasonably have prevented the damages; and

5. The amount of the damages.

New September 2003; Revised December 2011

Directions for Use

This instruction is intended-for use where-if the plaintiff claims consequential damages under the Song-

Beverly Consumer Warranty Actpursaantte-Commeretal-Code-seetion2715(2)a) based on the plaintiff’s
foreseeable needs or requirements. (See Civ. Code, § 1794(b); Comm. Code, § 2715(2)(a).)

The availability of consequential damages under Song-Beverly may be limited. If the plaintiff has elected
to accept the goods, consequential damages under Commercial Code section 2715 and the cost of repairs
required to make the goods conform to the warranty are allowed. (Civ. Code, § 1794(b)(2).) If the buyer
has rightfully rejected or justifiably revoked acceptance, consequential damages are allowed under
Commercial Code sections 2711, 2712, and 2713 for the seller’s nondelivery or repudiation of the
contract or in connection with cover (obtaining replacement goods from another seller). (Civ. Code, §

1794(b)(1).)

If consequential damages are otherwise recoverable, they are recoverable regardless of the nature of the
claim under Song-Beverly. (See Civ. Code, § 1794(b) [statute covers all Song-Beverly actions].)

Sources and Authority
e Civil Code section 1794(b) provides; in part:
The measure of the buyer’s damages in an action under this section shall include the rights of

replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the
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goods or has exercised any right to cancel the sale, Sections 2711, 2712, and 2713
of the Commercial Code shall apply.

2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the
Commercial Code shall apply, and the measure of damages shall include the cost
of repairs necessary to make the goods conform.

Commercial Code section 2711(1) provides:

Where the seller fails to make delivery or repudiates or the buyer rightfully rejects
or justifiably revokes acceptance then with respect to any goods involved, and with
respect to the whole if the breach goes to the whole contract (Section 2612). the
buyer may cancel and whether or not he has done so may in addition to recovering
so much of the price as has been paid

(a) “Cover” and have damages under the next section as to all the goods affected
whether or not they have been identified to the contract; or

(b) Recover damages for nondelivery as provided in this division (Section 2713).

Commercial Code section 2712(2) providessinpart: “The buyer may recover from the seller as
damages the difference between the cost of cover and the contract price together with any incidental
or consequential damages as hereinafter defined (Section 2715), but less expenses saved in
consequence of the seller’s breach.”

Commercial Code section 2713(1) provides: “Subject to the provisions of this division with respect to

proof of market price (Section 2723), the measure of damages for non-delivery or repudiation by the
seller is the difference between the market price at the time when the buyer learned of the breach and
the contract price together with any incidental and consequential damages provided in this division
(Section 2715), but less expenses saved in consequence of the seller's breach.”

Commercial Code section 2715(2) provides;-iapatt:
= Consequential damages resulting from the seller’s breach include

(a) Any loss resulting from general or particular requirements and needs of
which the seller at the time of contracting had reason to know and which
could not reasonably be prevented by cover or otherwise; and

(b) Injury to person or property proximately resulting from any breach of
warranty.

“In light of the relevant legislative history and express language in the Act, we conclude California
Uniform Commercial Code section 2715’s reference to losses must be construed and applied in the
context of monetary losses actually incurred.” (Bishop v. Hyundai Motor America (1996) 44
Cal.App.4th 750, 756 [52 Cal.Rptr.2d 134], emphasts-in-original italics.)

Copyright Judicial Council of California
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Secondary Sources

4 Witkin, Summary of California Law (10th ed. 2005) Sales, § 206

44 California Forms of Pleading and Practice, Ch. 502, Sales: Warranties, § 502.160 (Matthew Bender)
20 California Points and Authorities, Ch. 206, Sales, § 206.43 et seq. (Matthew Bender)

| 5 California Civil Practice: Business Litigation{FThemsen-West) § 53:32 (Thomson Reuters West)
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[consumer good]? Calculate as follows:
Determine: Purchase price of the [consumer good]: $
Subtract: Value of use by [name of plaintiff] before [he/she/it] discovered the
defect:

$

Subtract: The amount, if any, that [name of defendant]| previously reimbursed
[name of plaintiff] for the [consumer good]

$
TOTAL $
[7. What amount is plaintiff entitled to recover for [insert item(s) of claimed incidental
damages]? $ |
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised June 2005, October 2008, December 2010, December 2011

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 3200, Failure to Purchase or Replace Consumer Good After
Reasonable Number of Repair Opportunities—Essential Factual Elements, and CACI No. 3240,
Rei mbur sement Damages—Consumer Goods.

If the plaintiff was unable to deliver the good, modify question 4 as in element 4 of CACI No. 3200. See
CACI No. VF-3201 for additional questions in the event the plaintiff is claiming consequential damages.
Question 7 can be used to account for claimed incidental damages included under CACI No. 3242,
Incidental Damages.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

Copyright Judicial Council of California
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| VF-3202. Failure to Purchase-Repurchase or Replace Consumer Good After Reasonable Number
of Repair Opportunities —Affirmative Defense—Unauthorized or Unreasonable Use (Civ. Code, §
1793.2(d))

We answer the questions submitted to us as follows:

| 1. Did [name of plaintiff] buy a/anfr] [consumer good] [from/distributed
by/manufactured by] [name of defendant]?
Yes No
If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

2. Did [name of defendant] give [name of plaintiff] a warranty?
Yes No
If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

3. Did the [consumer good] fail to perform as represented in the warranty?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop

here, answer no further questions, and have the presiding juror sign and date this

form.

4. Was the failure to comply with the warranty caused by unauthorized or
unreasonable use of the [consumer good] following its sale?
Yes No
If your answer to question 4 is no, then answer question 5. If you answered yes, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

5. Did [name of defendant] or its authorized repair facility repair the [consumer good] to
conform to the [written statement/represented quality] after a reasonable number of
opportunities?

__Yes _ No

If your answer to question 5 is no, then answer question 6. If you answered yes, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Copyright Judicial Council of California
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Dated:
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Did [name of defendant] fail to replace the [consumer good] or reimburse [name of
plaintiff] the appropriate amount of money?
Yes No

If your answer to question 6 is yes, then answer question 7. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

What amount is [name of plaintiff] entitled to receive as reimbursement for the
[consumer good]? Calculate as follows:

Determine: Purchase price of the [consumer good]: $

Subtract: Value of use by [name of plaintiff] before [he/she/it] discovered the
defect:
$

Subtract: The amount, if any, that [name of defendant] previously reimbursed
[name of plaintiff] for the [consumer good]
$

TOTAL $
[Answer question 8.]
What amount is [name of plaintiff] entitled to recover for [insert item(s) of claimed

incidental damages]?
$_ 1]

Presiding Juror

After [this verdict form has/all verdict forms have] been signed, notify the [clerk/bailiff/court
attendant] that you are ready to present your verdict in the courtroom.

New September 2003; Revised June 2005, October 2008, December 2010, December 2011

Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

Copyright Judicial Council of California
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This verdict form is based on CACI No. 3200, Failure to Purchase or Replace Consumer Good After
Reasonable Number of Repair Opportunities—Essential Factual Elements, CACI No. 3220, Affirmative
Defense—Unauthorized or Unreasonable Use, and CACI No. 3240, Reimbursement Damages—
Consumer Goods.

If the plaintiff was unable to deliver the good, modify question 4 as in element 4 of CACI No. 3200. See
CACI No. VF-3201 for additional questions in the event the plaintiff is claiming consequential damages.
Question 8 can be used to account for claimed incidental damages included under CACI No. 3242,
Incidental Damages.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the
verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.
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3712. Joint Ventures

Each of the members of a joint venture, and the joint venture itself, are responsible for the
wrongful conduct of a member acting in furtherance of the venture.

You must decide whether a joint venture was created in this case. A joint venture exists if all of the
following have been proved:

1. Two or more persons or business entities combine their property, skill, or knowledge
with the intent to carry out a single business undertaking;

2. Each has an ownership interest in the business;
3. They have joint control over the business, even if they agree to delegate control; and
4. They agree to share the profits and losses of the business.

A joint venture can be formed by a written or an oral agreement or by an agreement implied by the
parties’ conduct.

New September 2003; Revised June 2011, December 2011
Directions for Use

This instruction can be modified for cases involving unincorporated associations by substituting the term
“unincorporated association” for “joint venture.”

[f the venture has no commercial purpose, this instruction may be modified by deleting elements 2 and 4,
which do not apply to a noncommercial enterprise. Also modify elements 1 and 3 to substitute another
word for “business” depending on the kind of activity involved. (See Shook v. Beals (1950) 96
Cal.App.2d 963, 969970 [217 P.2d 56]; see also Jeld-Wen, Inc. v. Superior Court (2005) 131
Cal.App.4th 853, 872 [32 Cal.Rptr.3d 351].)

Sources and Authority

e “A joint venture is ‘an undertaking by two or more persons jointly to carry out a single business
enterprise for profit.” ” (Weiner v. Fleischman (1991) 54 Cal.3d 476, 482 [286 Cal.Rptr. 40, 816 P.2d
892], internal citations omitted.)

e “A joint venture has been defined in various ways, but most frequently perhaps as an association of
two or more persons who combine their property, skill or knowledge to carry out a single business
enterprise for profit.” (Holtz v. United Plumbing and Heating Co. (1957) 49 Cal.2d 501, 506 [319
P.2d 617].)

Copyright Judicial Council of California
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“ “There are three basic elements of a joint venture: the members must have joint control over the
venture (even though they may delegate it), they must share the profits of the undertaking, and the
members must each have an ownership interest in the enterprise. ... .” ‘Whether a joint venture
actually exists depends on the intention of the parties. ... [{] ... []] [W]here evidence is in dispute the
existence or nonexistence of a joint venture is a question of fact to be determined by the jury.
[Citation.]” ” (Unruh-Haxton v. Regents of University of California (2008) 162 Cal.App.4th 343, 370
[76 Cal.Rptr.3d 146], internal citations omitted.)

“The law requires little formality in the creation of a joint venture and the agreement is not invalid
because it may be indefinite with respect to its details.” (Boyd v. Bevilacqua (1966) 247 Cal.App.2d
272, 285 [55 Cal.Rptr. 610].)

“The distinction between joint ventures and partnerships is not sharply drawn. A joint venture usually
involves a single business transaction, whereas a partnership may involve ‘a continuing business for
an indefinite or fixed period of time.” Yet a joint venture may be of longer duration and greater
complexity than a partnership. From a legal standpoint, both relationships are virtually the same.
Accordingly, the courts freely apply partnership law to joint ventures when appropriate.” (Weiner,
supra, 54 Cal.3d at p. 482, internal citations omitted.)

“The incidents of a joint venture are in all important respects the same as those of a partnership. One
such incident of partnership is that all partners are jointly and severally liable for partnership
obligations, irrespective of their individual partnership interests. Because joint and several liability
arises from the partnership or joint venture, Civil Code section 1431.2 [Proposition 51] is not
applicable.” (Myrick v. Mastagni (2010) 185 Cal.App.4th 1082, 1091 [111 Cal.Rptr.3d 165], internal
citations omitted.)

“Normally, ... a partnership or joint venture is liable to an injured third party for the torts of a partner
or venturer acting in furtherance of the enterprise.” (Orosco v. Sun-Diamond Corp. (1997) 51
Cal.App.4th 1659, 1670 [60 Cal.Rptr.2d 179, 186].)

“It has generally been recognized that in order to create a joint venture there must be an agreement
between the parties under which they have a community of interest, that is, a joint interest, in a
common business undertaking, an understanding as to the sharing of profits and losses, and a right of
joint control.” (Holtz, supra, 49 Cal.2d at pp. 506-507.)

“The joint enterprise theory, while rarely invoked outside the automobile accident context, is well
established and recognized in this state as an exception to the general rule that imputed liability for
the negligence of another will not be recognized.” (Christensen v. Superior Court (1991) 54 Cal.3d
868, 893 [2 Cal.Rptr.2d 79, 820 P.2d 181], internal citation omitted.)

“The term ‘joint enterprise’ may cause some confusion because it is ‘sometimes used to define a
noncommercial undertaking entered into by associates with equal voice in directing the conduct of the
enterprise ... .” However, when it is ‘used to describe a business or commercial undertaking],] it has
been used interchangeably with the term “joint venture” and courts have not drawn any significant

legal distinction between the two.” ” (Jeld-Wen, Inc., supra, -v-Superior-Ceurt(2005)-131
Cal.App.4th at p.853; 872-(32-CalRptr-3d35H, internal citation omitted.)
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e “In the annotations [to Restatement of the Law of Torts, section 491], many California cases are cited
holding that to have a joint venture there must be ‘ “a community of interest in objects and equal right
to direct and govern movements and conduct of each other with respect thereto. Each must have voice
and right to be heard in its control and management” . . .” ” (Shook, supra, 96 Cal.App.2d at pp. 969—
970.)

Secondary Sources

6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1235
1 Levy et al., California Torts, Ch. 8, Vicarious Liability, § 8.07 (Matthew Bender)

8 California Forms of Pleading and Practice, Ch. 82. Automobiles: Causes of Actions, § 82.16 (Matthew
Bender)

33 California Forms of Pleading and Practice, Ch. 380, Negligence, § 380.132 (Matthew Bender)

35 California Forms of Pleading and Practice, Ch. 401, Partnerships: Actions Between General Partners
and Partnership, § 401.11 (Matthew Bender)

17 California Points and Authorities, Ch. 170, Partnerships, § 170.222 (Matthew Bender)

| 1 California Civil Practice: Torts{FhemsenReutersWest) §§ 3:38-3:39 (Thomson Reuters West)
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VF-4200. Actual Intent to Defraud Creditor—Affirmative Defense—Good Faith

We answer the questions submitted to us as follows:

1. Did [name of plaintiff] have a right to payment from [name of debtor]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

3. Did [name of debtor] [transfer the property/incur the obligation] with the intent to
hinder, delay, or defraud one or more of [his/her/its] creditors?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this

form.
4. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s
harm?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

5. Did [[name of defendant]/[name of third party]] receive the property from [name of
debtor] in good faith?
Yes No

If your answer to question 5 is yes, then answer question 6. If you answered no, skip
question 6 and answer question 7.

6. Did [[name of defendant]/[name of third party]] receive the property for a reasonably
equivalent value?
Yes No

If your answer to question 6 is yes, stop here, answer no further questions, and have
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the presiding juror sign and date this form. If you answered no, then answer
question 7.

7. What are [name of plaintiff]’s damages?

TOTAL $

Signed:

Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify the
[clerk/bailiff/court attendant] that you are ready to present your verdict in the courtroom.

New December 2011
Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 4200, Actual Intent to Defraud a Creditor—Essential Factual
Elements, and CACI No. 4207, Affirmative Defense—Good Faith. The defendant is the transferee of the
property. The transferee may have received the property in good faith even though the debtor had a
fraudulent intent. (See Annod Corp. v. Hamilton & Samuels (2002) 100 Cal.App.4th 1286, 1299 [123
Cal.Rptr.2d 924].)

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the

verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.

161



162
Preliminary Draft Only—Not Approved by Judicial Council

VF-4201. Constructive Fraudulent Transfer

We answer the questions submitted to us as follows:

1. Did [name of plaintiff] have a right to payment from [name of debtor]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

3. Did [name of debtor] fail to receive a reasonably equivalent value in exchange for the
[transfer/obligation]?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

4. [[Was [name of debtor] [in business/about to start a business]/Did [name of debtor]
enter into a transaction] when [his/her/its] remaining assets were unreasonably small
for the [business/transaction]?]

[or]

[Did [name of debtor] intend to incur debts beyond [his/her/its] ability to pay as they
became due?]

[or]

[Did [name of debtor] believe or should [he/she/it] reasonably have believed that
[he/she/it] would incur debts beyond [his/her/its] ability to pay as they became due?]

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

Yes No

5. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s
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harm?
Yes No

If your answer to question 5 is yes, then answer question 6. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

6. What are [name of plaintiff]’s damages?

TOTAL $

Signed:

Presiding Juror

Dated:

After [this verdict form has/all verdict forms have] been signed, notify the
[clerk/bailiff/court attendant] that you are ready to present your verdict in the courtroom.

New December 2011
Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 4202, Constructive Fraudulent Transfer—Essential Factual
Elements.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the

verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.

163



164
Preliminary Draft Only—Not Approved by Judicial Council

VF-4202. Constructive Fraudulent Transfer—Insolvency

We answer the questions submitted to us as follows:

1. Did [name of plaintiff] have a right to payment from [name of debtor]?
Yes No

If your answer to question 1 is yes, then answer question 2. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

2. Did [name of debtor] [transfer property/incur an obligation] to [name of defendant]?
Yes No

If your answer to question 2 is yes, then answer question 3. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

3. Did [name of debtor] fail to receive a reasonably equivalent value in exchange for the
[transfer/obligation]?
Yes No

If your answer to question 3 is yes, then answer question 4. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

4. Did [name of plaintiff]’s right to payment from [name of debtor] arise before [name of
debtor] [transferred property/incurred an obligation]?
Yes No

If your answer to question 4 is yes, then answer question 5. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
form.

5. Was [name of debtor] insolvent at that time or did [name of debtor] become insolvent
as a result of the [transfer/ obligation]

If your answer to question 5 is yes, then answer question 6. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this

form.

6. Was [name of debtor]’s conduct a substantial factor in causing [name of plaintiff]’s
harm?

If your answer to question 6 is yes, then answer question 7. If you answered no, stop
here, answer no further questions, and have the presiding juror sign and date this
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form.
7. What are [name of plaintiff]’s damages?
TOTAL $
Signed:
Presiding Juror
Dated:

After [this verdict form has/all verdict forms have| been signed, notify the
[clerk/bailiff/court attendant] that you are ready to present your verdict in the courtroom.

New December 2011
Directions for Use

The special verdict forms in this section are intended only as models. They may need to be modified
depending on the facts of the case.

This verdict form is based on CACI No. 4203, Constructive Fraudulent Transfer (Insolvency)—Essential
Factual Elements.

If there are multiple causes of action, users may wish to combine the individual forms into one form. If
different damages are recoverable on different causes of action, replace the damages tables in all of the

verdict forms with CACI No. VF-3920, Damages on Multiple Legal Theories.

This form may be modified if the jury is being given the discretion under Civil Code section 3288 to
award prejudgment interest on specific losses that occurred prior to judgment.
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UNLAWFUL DETAINER

4302. Termination for Failure to Pay Rent—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] [and [name of subtenant], a subtenant of
[name of defendant],] no longer [has/have] the right to occupy the property because [name of
defendant] has failed to pay the rent. To establish this claim, [name of plaintiff] must prove
all of the following:

1. That [name of plaintiff] [owns/leases] the property;
2. That [name of plaintiff] [rented/subleased] the property to [name of defendant];

3. That under the [lease/rental agreement/sublease], [name of defendant] was required
to pay rent in the amount of $[specify amount| per [specify period, e.g., month];

4. That [name of plaintiff] properly gave [name of defendant] three days’ written notice

to pay the rent or vacate the propertyf;-er-that [nameof defendant]-actually received
e b Lespe Do s bofee Delolo ool ccl o e Dol

5. That as of [date of three-day notice], at least the amount stated in the three-day notice
was due;

6. That [name of defendant] did not pay [or attempt to pay] the amount stated in the
notice within three days after [service/receipt] of the notice; and

7. That [name of defendant] [or subtenant [name of subtenant]] is still occupying the
property.

| New August 2007; Revised June 2011, December 2011

Directions for Use

Include the bracketed references to a subtenancy in the opening paragraph and in element 7 if
persons other than the tenant-defendant are occupying the premises.

If the plaintiff is the landlord or owner, select “owns” in element 1, “rented” in element 2, and
either “lease” or “rental agreement” in element 3. Commercial documents are usually called
“leases” while residential documents are often called “rental agreements.” Select the term that is
used on the written document. If the plaintiff is a tenant seeking to recover possession from a
subtenant, select “leases” in element 1, “subleased” in element 2, and “sublease” in element 3.
(Code Civ. Proc., § 1161(3).)
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%W%M%%M%M}%M%Defectwe service may be
waived if defendant admits receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d 867, 876

[214 Cal.Rptr. 546].) However, if the fact of service is contested, compliance with the statutory

requirements must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194
Cal.App.4th 1419, 1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an
option for the jury to determine whether or not defective service was waived if there was actual

receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

If the lease specifies a time period for notice other than the three-day period, substitute that time
period in elements 4, 5, and 6, provided that it is not less than three days.

There is a conflict in the case law with respect to when the three-day period begins if substituted
service is used. Compare Davidson v. Quinn (1982) 138 Cal.App.3d Supp. 9, 14 [188 Cal.Rptr.
421] [tenant must be given three days to pay, so period does not begin until actual notice is
received] with Waltersv. Meyers (1990) 226 Cal.App.3d Supp. 15, 19-20 [277 Cal.Rptr. 316]
[notice is effective when posted and mailed]. This conflict is accounted for in element 6.

See CACI No. 4303, Sufficiency and Service of Notice of Termination for Failure to Pay Rent,
for an instruction regarding proper notice.

Sources and Authority
e (Code of Civil Procedure section 1161 provides in part:
A tenant of real property ... is guilty of unlawful detainer:

2. When he or she continues in possession, in person or by subtenant, without the
permission of his or her landlord ... after default in the payment of rent, pursuant
to the lease or agreement under which the property is held, and three days’ notice,
in writing, requiring its payment ... shall have been served upon him or her and if
there is a subtenant in actual occupation of the premises, also upon the subtenant.

e Civil Code section 1952.3(a) provides, in part: “[1]f the lessor brings an unlawful detainer
proceeding and possession of the property is no longer in issue because possession of the
property has been delivered to the lessor before trial or, if there is no trial, before judgment is
entered, the case becomes an ordinary civil action ... .”

e “[M]ere failure of a tenant to quit the premises during the three-day notice period does not
necessarily justify an unlawful detainer action. If a tenant vacates the premises and

Copyright Judicial Council of California
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surrenders possession to the landlord prior to the complaint being filed, then no action for
unlawful detainer will lie even though the premises were not surrendered during the notice
period. This is true because the purpose of an unlawful detainer action is to recover
possession of the premises for the landlord. Since an action in unlawful detainer involves a
forfeiture of the tenant’s right to possession, one of the matters that must be pleaded and
proved for unlawful detainer is that the tenant remains in possession of the premises.
Obviously this cannot be established where the tenant has surrendered the premises to
landlord prior to the filing of the complaint. In such a situation the landlord’s remedy is an
action for damages and rent.” (Briggs v. Electronic Memories & Magnetics Corp. (1975) 53
Cal.App.3d 900, 905-906 [126 Cal.Rptr. 34], footnote and internal citations omitted.)

“Proper service on the lessee of a valid three-day notice to pay rent or quit is an essential
prerequisite to a judgment declaring a lessor’s right to possession under section 1161,
subdivision 2. A lessor must allege and prove proper service of the requisite notice. Absent
evidence the requisite notice was properly served pursuant to section 1162, no judgment for
possession can be obtained.” (Liebovich v. Shahrokhkhany (1997) 56 Cal.App.4th 511, 513
[65 Cal.Rptr.2d 457], internal citations omitted.)

e “Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail

delivery alone, certified or otherwise. It provides for service by: personal delivery; leaving a
copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich, supra, 56 Cal.App.4th at
p. 516, original italics, internal citations omitted.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the three-day notice. Because
there was no admission of receipt in this case, service by certified mail did not establish or
amount to personal delivery. Further, there was no evidence of compliance with any of the
three methods of service of a three-day notice to pay rent or quit provided in [Code of Civil
Procedure] section 1162. Therefore, the judgment must be reversed.” (Liebovich, supra, 56
Cal.App.4th at p. 518.)

“[Code of Civil Procedure section 1162 specifies] three ways in which service of the three-
day notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

“If the tenant gives up possession of the property after the commencement of an unlawful
detainer proceeding, the action becomes an ordinary one for damages.” (Fish Construction
Co. v. Moselle Coach Works, Inc. (1983) 148 Cal.App.3d 654, 658 [196 Cal.Rptr. 174].)

Secondary Sources
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12 Witkin, Summary of California Law (10th ed. 2006) Real Property, §§ 720, 723725
1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.35-8.45
1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) §§ 5.2, 6.17-6.37

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 5-G, Eviction Controls,
5:224.3,5:277.1 et seq. (The Rutter Group)

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 7-C, Bases For Terminating
Tenancy, 49 7:96 (The Rutter Group)

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, §§ 210.21, 210.22
(Matthew Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful
Detainer, 5.07

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.10 (Matthew Bender)

Miller & Starr, California Real Estate, Ch. 19, Landlord-Tenant, § 19:200 (Thomson Reuters
West)
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UNLAWFUL DETAINER

4303. Sufficiency and Service of Notice of Termination for Failure to Pay Rent

[Name of plaintiff] contends that [he/she/it] properly gave [name of defendant] three days’
notice to pay the rent or vacate the property. To prove that the notice contained the
required information and was properly given, [name of plaintiff] must prove all of the
following:

1. That the notice informed [name of defendant] in writing that [he/she/it] must pay the
amount due within three days or vacate the property;

2. That the notice stated [no more than/a reasonable estimate of] the amount due, and
the name, telephone number, and address of the person to whom the amount should
be paid, and
[Useif payment was to be made personally:

the usual days and hours that the person would be available to receive the payment;
and]

[or: Useif payment was to be made into a bank account:

the number of an account in a bank located within five miles of the rental property
into which the payment could be made, and the name and street address of the
bank; and]

[or: Useif an electronic funds transfer procedure had been previously established:

that payment could be made by electronic funds transfer; and]

3. That the notice was given to [name of defendant] at least three days before [insert date
on which action was filed].

Notice was properly given if [select one or more of the following manners of service:]
[the notice was delivered to [name of defendant] personally]./; or]]

[[name of defendant] was not at [home or work/the commercial rental property], and the
notice was left with a responsible person at [[name of defendant]’s residence or place of
work/the commercial property], and a copy was also mailed in an envelope addressed to
[name of defendant] at [[his/her] residence/the commercial property]. In this case, notice
is considered given on the date the second notice was [received by [name of
defendant]/placed in the mail][./; or]]

[for aresidential tenancy:
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[name of defendant]’s place of residence and work could not be discovered, or a
responsible person could not be found at either place, and (1) the notice was posted on
the property in a place where it would easily be noticed, (2) a copy was given to a
person living there if someone could be found, and (3) a copy was also mailed to the
address of the rented property in an envelope addressed to [name of defendant]. In this
case, notice is considered given on the date the second notice was [received by [name of
defendant]/placed in the mail].]

[or for a commercial tenancy:

at the time of attempted service, a responsible person could not be found at the
commercial rental property through the exercise of reasonable diligence, and (1) the
notice was posted on the property in a place where it would easily be noticed, and (2) a
copy was also mailed to the address of the commercial property in an envelope
addressed to [name of defendant]. In this case, notice is considered given on the date the
second notice was [received by [name of defendant]/placed in the mail].]

[The three-day notice period begins the day after the notice was given to [name of
defendant]. If the last day of the notice period falls on a Saturday, Sunday, or holiday,
[name of defendant]’s time to pay the rent or vacate the property is extended to include the
first day after the Saturday, Sunday, or holiday that is not also a Saturday, Sunday, or
holiday.]

[A notice stating a reasonable estimate of the amount of rent due that is within 20 percent
of the amount actually due is reasonable unless [name of defendant] proves that it was not
reasonable. In determining the reasonableness of the estimate, you may consider whether
calculating the amount of rent required information primarily within the knowledge of
[name of defendant] and whether [name of defendant] accurately furnished that information
to [name of plaintiff].]

New August 2007; Revised December 2010; June 2011, December 2011

Directions for Use

Use the reasonable-estimate option in the first sentence of element 2 and include the final
paragraph only in cases involving commercial leases. (Code Civ. Proc., § 1161.1(a); see also
Code Civ. Proc., § 1161.1(e) [presumption that if amount found to be due is within 20 percent of
amount stated in notice, then estimate was reasonable].)
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In element 2, select the applicable manner in which the notice specifies that payment is to be
made; directly to the landlord, into a bank account, or by electronic funds transfer. (Code Civ.
Proc., § 1161(2).)

Select the manner of service used: personal service, substituted service by leaving the notice at
the defendant’s home or place of work or at the commercial rental property, or substituted
service by posting on the property. (See Code Civ. Proc., § 1162.)

There is a conflict in the case law with respect to when the three-day period begins if substituted
service is used. Compare Davidson v. Quinn (1982) 138 Cal.App.3d Supp. 9, 14 [188 Cal.Rptr.
421] [tenant must be given three days to pay, so period does not begin until actual notice is
received] with Waltersv. Meyers (1990) 226 Cal.App.3d Supp. 15, 19-20 [277 Cal.Rptr. 316]
[notice is effective when posted and mailed]. This conflict is accounted for in the second, third,
and fourth bracketed options for the manner of service.

Read the third-to-last paragraph if the last day of the notice period fell on a Saturday, Sunday, or
holiday.

If a lease specifies a time period for giving notice other than the three-day period, substitute that
time period for three days throughout, provided that it is not less than three days.

%eew&ﬁ—melud%ﬂ%&%ﬁ-te-k&st—pamgfaph—Defectwe service may be Walved 1f defendant
admits receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d 867, 876 [214 Cal.Rptr.

546].)_However, if the fact of service is contested, compliance with the statutory requirements

must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194 Cal.App.4th 1419,
14251123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an option for the jury
to determine whether or not defective service was waived if there was actual receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

Local ordinances may impose additional notice requirements for the termination of a rental
agreement. This instruction should be modified accordingly.

Sources and Authority

e Code Civil Procedure section 1161(2) provides in part: “When he or she continues in
possession ... without the permission of his or her landlord ... after default in the payment of
rent ... and three days’ notice, in writing, requiring its payment, stating the amount which is
due, the name, telephone number, and address of the person to whom the rent payment shall
be made, and, if payment may be made personally, the usual days and hours that person will
be available to receive the payment (provided that, if the address does not allow for personal
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delivery, then it shall be conclusively presumed that upon the mailing of any rent or notice to
the owner by the tenant to the name and address provided, the notice or rent is deemed
received by the owner on the date posted, if the tenant can show proof of mailing to the name
and address provided by the owner), or the number of an account in a financial institution
into which the rental payment may be made, and the name and street address of the
institution (provided that the institution is located within five miles of the rental property), or
if an electronic funds transfer procedure has been previously established, that payment may
be made pursuant to that procedure, or possession of the property, shall have been served
upon him or her and if there is a subtenant in actual occupation of the premises, also upon the
subtenant.”

e Code of Civil Procedure 1161.1 provides in part:

With respect to application of Section 1161 in cases of possession of commercial real
property after default in the payment of rent:

(a) If the amount stated in the notice provided to the tenant pursuant to subdivision
(2) of Section 1161 is clearly identified by the notice as an estimate and the
amount claimed is not in fact correct, but it is determined upon the trial or other
judicial determination that rent was owing, and the amount claimed in the notice
was reasonably estimated, the tenant shall be subject to judgment for possession
and the actual amount of rent and other sums found to be due. However, if (1)
upon receipt of such a notice claiming an amount identified by the notice as an
estimate, the tenant tenders to the landlord within the time for payment required
by the notice, the amount which the tenant has reasonably estimated to be due and
(2) if at trial it is determined that the amount of rent then due was the amount
tendered by the tenant or a lesser amount, the tenant shall be deemed the
prevailing party for all purposes. If the court determines that the amount so
tendered by the tenant was less than the amount due, but was reasonably
estimated, the tenant shall retain the right to possession if the tenant pays to the
landlord within five days of the effective date of the judgment (1) the amount
previously tendered if it had not been previously accepted, (2) the difference
between the amount tendered and the amount determined by the court to be due,
and (3) any other sums as ordered by the court.

(e) For the purposes of this section, there is a presumption affecting the burden of proof
that the amount of rent claimed or tendered is reasonably estimated if, in relation to
the amount determined to be due upon the trial or other judicial determination of that
issue, the amount claimed or tendered was no more than 20 percent more or less than
the amount determined to be due. However, if the rent due is contingent upon
information primarily within the knowledge of the one party to the lease and that
information has not been furnished to, or has not accurately been furnished to, the
other party, the court shall consider that fact in determining the reasonableness of the
amount of rent claimed or tendered pursuant to subdivision (a).

e Code of Civil Procedure section 1162 provides:
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Except as provided in subdivision (b), the notices required by Sections 1161 and 1161a
may be served by any of the following methods:

(1) By delivering a copy to the tenant personally;

(2) Ifhe or she is absent from his or her place of residence, and from his or her usual place
of business, by leaving a copy with some person of suitable age and discretion at either
place, and sending a copy through the mail addressed to the tenant at his or her place of
residence;

(3) If such place of residence and business cannot be ascertained, or a person of suitable age
or discretion there can not be found, then by affixing a copy in a conspicuous place on the
property, and also delivering a copy to a person there residing, if such person can be
found; and also sending a copy through the mail addressed to the tenant at the place
where the property is situated. Service upon a subtenant may be made in the same
manner.

The notices required by Section 1161 may be served upon a commercial tenant by any of
the following methods:

(1) By delivering a copy to the tenant personally.

(2) If he or she is absent from the commercial rental property, by leaving a copy with some
person of suitable age and discretion at the property, and sending a copy through the mail
addressed to the tenant at the address where the property is situated.

(3) If, at the time of attempted service, a person of suitable age or discretion is not found at
the rental property through the exercise of reasonable diligence, then by affixing a copy
in a conspicuous place on the property, and also sending a copy through the mail
addressed to the tenant at the address where the property is situated. Service upon a
subtenant may be made in the same manner.

For purposes of subdivision (b), “commercial tenant” means a person or entity that hires
any real property in this state that is not a dwelling unit, as defined in subdivision (c) of
Section 1940 of the Civil Code, or a mobilehome, as defined in Section 798.3 of the Civil
Code.

“A valid three-day pay rent or quit notice is a prerequisite to an unlawful detainer action.
Because of the summary nature of an unlawful detainer action, a notice is valid only if the
lessor strictly complies with the statutorily mandated notice requirements. []] A three-day
notice must contain ‘the amount which is due.” A notice which demands rent in excess of the
amount due does not satisfy this requirement. This rule ensures that a landlord will not be
entitled to regain possession in an unlawful detainer action unless the tenant has had the
opportunity to pay the delinquent rent.” (Bevill v. Zoura (1994) 27 Cal.App.4th 694, 697 [32
Cal.Rptr.2d 635], internal citations and footnote omitted.)
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“[W]e do not agree that a proper notice may not include anything other than technical rent. It
is true that subdivision 2 of Code of Civil Procedure section 1161 relates to a default in the
payment of rent. However, the subdivision refers to the ‘lease or agreement under which the
property is held” and requires the notice state ‘the amount which is due.” The language is not
‘the amount of rent which is due’ or ‘the rent which is due.” We think the statutory language
is sufficiently broad to encompass any sums due under the lease or agreement under which
the property is held.” (Canal-Randolph Anaheim, Inc. v. Wilkoski (1978) 78 Cal.App.3d 477,
492 [144 Cal.Rptr. 474].)

“[T]he service and notice provisions in the unlawful detainer statutes and [Code of Civil
Procedure] section 1013 are mutually exclusive, and thus, section 1013 does not extend the
notice periods that are a prerequisite to filing an unlawful detainer action.” (Losornio v.
Motta (1998) 67 Cal.App.4th 110, 112 [78 Cal.Rptr.2d 799].)

“Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail
delivery alone, certified or otherwise. It provides for service by: personal delivery; leaving a
copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich v. Shahrokhkhany (1997)
56 Cal.App.4th 511, 516 [65 Cal.Rptr.2d 457], original italics, internal citation omitted.)

“We ... hold that service made in accordance with section 1162, subdivision 3, as applied to
section 1161, subdivision 2, must be effected in such a manner as will give a tenant the three
days of written notice required by the Legislature in which he may cure his default in the
payment of rent.” (Davidson, supra, 138 Cal.App.3d Supp. at p. 14.)

“We ... hold that service of the three-day notice by posting and mailing is effective on the
date the notice is posted and mailed.” (Walters, supra, 226 Cal.App.3d Supp. at p. 20.)

“An unlawful detainer action based on failure to pay rent must be preceded by a three-day
notice to the tenant to pay rent or quit the premises. Failure to state the exact amount of rent
due in the notice is fatal to the subsequent unlawful detainer action.” (Lynch & Freytag v.
Cooper (1990) 218 Cal.App.3d 603, 606, tn. 2 [267 Cal.Rptr. 189], internal citations
omitted.)

“[D]efendant admitted in his answer that he ‘ultimately received [the relevant] notice’ but
‘affirmatively allege[d] that he was not properly and legally served” with a valid notice. We
find that, under the circumstances of this case, the defendant waived any defect in the
challenged service of the notice under section 1162, subdivision 1.” (Valov, supra, 168
Cal.App.3d at p. 876.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the three-day notice. Because
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there was no admission of receipt in this case, service by certified mail did not establish or
amount to personal delivery. Further, there was no evidence of compliance with any of the
three methods of service of a three-day notice to pay rent or quit provided in section 1162.
Therefore, the judgment must be reversed.” (Liebovich, supra, 56 Cal.App.4th at p. 518.)

e “[Code of Civil Procedure section 1162 specifies] three ways in which service of the three-
day notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

e “In commercial leases the landlord and commercial tenant may lawfully agree to notice
procedures that differ from those provided in the statutory provisions governing unlawful
detainer.” (Culver Center Partners East #1, L.P., supra, 185 Cal.App.4th at p.750.)

e “[E]ven if some policy rationale might support such a waiver/forfeiture [by actual receipt]
rule in the residential lease context, there is no basis to apply it in the commercial context
where matters of service and waiver are prescribed in the lease itself. Nothing in the parties’
lease suggests actual receipt of a notice to quit results in the waiver or forfeiture of [tenant]’s
right to service accomplished in the manner prescribed. To the contrary, the lease specifically
provides, ‘No covenant, term or condition, or breach’ of the lease ‘shall be deemed waived
except if expressly waived in a written instrument executed by the waiving party.” Although
[tenant’s agent] acted on the notice to quit by attempting to deliver the rent check, neither her
fortuitous receipt of the notice nor her actions in response to it constitutes an express waiver
of the notice provisions in the lease.” (Culver Center Partners East #1, L.P., supra, 185
Cal.App.4th at p. 752, internal citation omitted.)
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UNLAWFUL DETAINER

4304. Termination for Violation of Terms of Lease/Agreement—Essential Factual
Elements

[Name of plaintiff] claims that [name of defendant] [and [name of subtenant], a subtenant of
[name of defendant],] no longer [has/have] the right to occupy the property because [name of
defendant] has failed to perform [a] requirement(s) under [his/her/its] [lease/rental
agreement/sublease]. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of plaintiff] [owns/leases] the property;
2. That [name of plaintiff] [rented/subleased] the property to [name of defendant];

3. That under the [lease/rental agreement/sublease], [name of defendant] agreed [insert
required condition(s) that were not performed];

4. That [name of defendant] failed to perform [that/those] requirement(s) by [insert
description of alleged failure to performy;

5. That [name of plaintiff] properly gave [name of defendant] [and [name of subtenant]]
three days’ written notice to [either [describe action to correct failure to perform] or]

vacate the property|, or that [name of defendant| actually received this notice at least
three-days-before{dateonwhich-actionwastiledH; [and]

[6. That [name of defendant] did not [describe action to correct failure to perform]; and]

7. That [name of defendant] [or subtenant [name of subtenant]] is still occupying the
property.

[[Name of defendant]’s failure to perform the requirement(s) of the [lease/rental
agreement/sublease] must not be trivial, but must be a substantial violation of [an]
important obligation(s).]

New August 2007; Revised June 2010, December 2010, June 2011, December 2011
Directions for Use

Include the bracketed references to a subtenancy in the opening paragraph, in element 5, and in
the last element if persons other than the tenant-defendant are in occupancy of the premises.

If the plaintiff is the landlord or owner, select either “lease” or “rental agreement” in the opening
paragraph and in element 3, “owns” in element 1, and “rented” in element 2. Commercial
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documents are usually called “leases” while residential documents are often called “rental
agreements.” Select the term that is used on the written document.

If the plaintiff is a tenant seeking to recover possession from a subtenant, select “sublease” in the
opening paragraph and in element 3, “leases” in element 1, and “subleased” in element 2. (Code
Civ. Proc., § 1161(3).)

feeew%me}ud%ﬂ%bf&eketeé}aﬂgtmg%a%ﬂ&%eﬂéeﬁelemeﬂté—Defectwe service may be
waived if defendant admits timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d

867, 876 [214 Cal.Rptr. 546].) However, if the fact of service is contested, compliance with the

statutory requirements must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194
Cal.App.4th 1419, 1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an
option for the jury to determine whether or not defective service was waived if there was actual

receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

If the lease specifies a time period for notice other than the three-day period, substitute that time
period in element 5.

If the violation of the condition or covenant involves assignment, sublet, or waste, or if the
breach cannot be cured, the landlord is entitled to possession on service of a three-day notice to
quit; no opportunity to cure by performance is required. (Code Civ. Proc., § 1161(4) ; Salton
Community Services Dist. v. Southard (1967) 256 Cal.App.2d 526, 529 [64 Cal.Rptr. 246].) In
such a case, omit the bracketed language in element 5 and also omit element 6. If the violation
involves nuisance or illegal activity, give CACI No. 4308, Termination for Nuisance or Unlawful
Use—Essential Factual Elements.

Include the last paragraph if the tenant alleges that the violation was trivial. It is not settled
whether the landlord must prove the violation was substantial or the tenant must prove triviality
as an affirmative defense. (See Superior Motels, Inc. v. Rinn Motor Hotels, Inc. (1987) 195
Cal.App.3d 1032, 1051 [241 Cal.Rptr. 487]; Keating v. Preston (1940) 42 Cal.App.2d 110, 118
[108 P.2d 479].)

Local or federal law may impose additional requirements for the termination of a rental
agreement based on breach of a condition. This instruction should be modified accordingly.

See CACI No. 4305, Sufficiency and Service of Notice of Termination for Violation of Terms of
Agreement, for an instruction on proper written notice.

See also CACI No. 312, Substantial Performance.
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Sources and Authority

Code of Civil Procedure section 1161, repealed and replaced with a new version January 1,
2012, provides in part:

A tenant of real property ... is guilty of unlawful detainer:

3. When he or she continues in possession, in person or by subtenant, after a neglect
or failure to perform other conditions or covenants of the lease or agreement under
which the property is held, including any covenant not to assign or sublet, than the
one for the payment of rent, and three days’ notice, in writing, requiring the
performance of such conditions or covenants, or the possession of the property, shall
have been served upon him or her, and if there is a subtenant in actual occupation of
the premises, also, upon the subtenant. Within three days after the service of the
notice, the tenant, or any subtenant in actual occupation of the premises, or any
mortgagee of the term, or other person interested in its continuance, may perform the
conditions or covenants of the lease or pay the stipulated rent, as the case may be, and
thereby save the lease from forfeiture; provided, if the conditions and covenants of
the lease, violated by the lessee, cannot afterward be performed, then no notice, as
last prescribed herein, need be given to the lessee or his or her subtenant, demanding
the performance of the violated conditions or covenants of the lease.

4. Any tenant, subtenant, or executor or administrator of his or her estate heretofore
qualified and now acting, or hereafter to be qualified and act, assigning or subletting
or committing waste upon the demised premises, contrary to the conditions or
covenants of his or her lease, or maintaining, committing, or permitting the
maintenance or commission of a nuisance upon the demised premises or using the
premises for an unlawful purpose, thereby terminates the lease, and the landlord, or
his or her successor in estate, shall upon service of three days’ notice to quit upon the
person or persons in possession, be entitled to restitution of possession of the demised
premises under this chapter. For purposes of this subdivision, a person who commits
an offense described in subdivision (¢) of Section 3485 of the Civil Code, or
subdivision (c) of Section 3486 of the Civil Code, or uses the premises to further the
purpose of that offense shall be deemed to have committed a nuisance upon the
premises. For purposes of this subdivision, if a person commits an act of domestic
violence as defined in Section 6211 of the Family Code, sexual assault as defined in
Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, or stalking as defined
in Section 1708.7 of the Civil Code, against another tenant or subtenant on the
premises there is a rebuttable presumption affecting the burden of proof that the
person has committed a nuisance upon the premises, provided, however, that this
shall not apply if the victim of the act of domestic violence, sexual assault, or
stalking, or a household member of the victim, other than the perpetrator, has not
vacated the premises. This subdivision shall not be construed to supersede the
provisions of the Violence Against Women and Department of Justice
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Reauthorization Act of 2005 (Public Law 109-162) that permit the removal from a
lease of a tenant who engages in criminal acts of physical violence against cotenants.

Civil Code section 1952.3(a) provides in part: “[I]f the lessor brings an unlawful detainer
proceeding and possession of the property is no longer in issue because possession of the
property has been delivered to the lessor before trial or, if there is no trial, before judgment is
entered, the case becomes an ordinary civil action ... .”

“[Code of Civil Procedure section 1161(3)] provides, that where the conditions or covenants
of a lease can be performed, a lessee may within three days after the service of the notice
perform them, and so save a forfeiture of his lease. By performing, the tenant may defeat the
landlord’s claim for possession. Where, however, the covenants cannot be performed, the law
recognizes that it would be an idle and useless ceremony to demand their performance, and
so dispenses with the demand to do so. And this is all that it does dispense with. It does not
dispense with the demand for the possession of the premises. It requires that in any event. If
the covenants can be performed, the notice is in the alternative, either to perform them or
deliver possession. When the covenants are beyond performance an alternative notice would
be useless, and demand for possession alone is necessary. Bearing in mind that the object of
this statute is to speedily permit a landlord to obtain possession of his premises where the
tenant has violated the covenants of the lease, the only reasonable interpretation of the statute
is, that before bringing suit he shall take that means which should be most effectual for the
purpose of obtaining possession, which is to demand it. If upon demand the tenant surrenders
possession, the necessity for any summary proceeding is at an end, and by the demand is
accomplished what the law otherwise would accord him under the proceeding.” (Schnittger v.
Rose (1903) 139 Cal. 656, 662 [73 P. 449].)

“It is well settled that the notice required under [Code Civ. Proc., § 1161] subdivisions 2 and
3 (where the condition or covenant assertedly violated is capable of being performed) must
be framed in the alternative, viz., pay the rent or quit, perform the covenant or quit, and a
notice which merely directs the tenant to quit is insufficient to render such tenant guilty of
unlawful detainer upon his continued possession.” (Hinman v. Wagnon (1959) 172
Cal.App.2d 24, 27 [341 P.2d 749], original italics.

“Plaintiff argues, however, that he should be allowed to amend his complaint so as to bring
his action under section 1161, subdivision 4. The notice thereunder required need not be
framed in the alternative. However, plaintiff has at no time, either by his three days’ notice or
in any of his pleadings, suggested that defendant had assigned the lease or sublet the
property, or had committed waste contrary to the conditions or covenants of the lease, or
maintained a nuisance on the premises, or had used the property for an unlawful purpose.
Plaintiff had three opportunities to state a cause of action; if he was of the belief that facts
existed which brought his case under 1161, subdivision 4, it would have been a simple matter
to allege such facts, but this he did not do.” (Hinman, supra, 172 Cal.App.2d at p. 29.)

“The law sensibly recognizes that although every instance of noncompliance with a
contract’s terms constitutes a breach, not every breach justifies treating the contract as
terminated. Following the lead of the Restatements of Contracts, California courts allow
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termination only if the breach can be classified as ‘material,” ‘substantial,” or ‘total.”
(Superior Motels, Inc., supra, 195 Cal.App.3d at p. 1051, internal citations omitted.)

“California too accepts that ‘[whether] a breach is so material as to constitute cause for the
injured party to terminate a contract is ordinarily a question for the trier of fact.” ” (Superior
Motels, Inc., supra, 195 Cal.App.3d at pp. 1051-1052, internal citations omitted.)

“As to the substantiality of the violation, the evidence shows that the violation was wilful.
Therefore, the court will not measure the extent of the violation.” (Hignell v. Gebala (1949)
90 Cal.App.2d 61, 66 [202 P.2d 378].)

“Where a covenant in a lease has been breached and the breach cannot be cured, a

demand for performance is not a condition precedent to an unlawful detainer action.” (Salton
Community Services Dist., supra, 256 Cal.App.2d at p. 529.)

“If the tenant gives up possession of the property after the commencement of an unlawful
detainer proceeding, the action becomes an ordinary one for damages.” (Fish Construction
Co. v. Moselle Coach Works, Inc. (1983) 148 Cal.App.3d 654, 658 [196 Cal.Rptr. 174].)

“Proper service on the lessee of a valid three-day notice to pay rent or quit is an essential

prerequisite to a judgment declaring a lessor’s right to possession under section 1161,
subdivision 2. A lessor must allege and prove proper service of the requisite notice. Absent
evidence the requisite notice was properly served pursuant to section 1162, no judgment for
possession can be obtained.” (Liebovich v. Shahrokhkhany (1997) 56 Cal.App.4th 511, 513
[65 Cal.Rptr.2d 457], internal citations omitted.)

“Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail

delivery alone, certified or otherwise. It provides for service by: personal delivery; leaving a
copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich, supra, 56 Cal.App.4th at
p. 516, original italics, internal citations omitted.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the three-day notice. Because
there was no admission of receipt in this case, service by certified mail did not establish or
amount to personal delivery. Further, there was no evidence of compliance with any of the
three methods of service of a three-day notice to pay rent or quit provided in [Code of Civil
Procedure] section 1162. Therefore, the judgment must be reversed.” (Liebovich, supra, 56
Cal.App.4th at p. 518.)

“[Code of Civil Procedure section 1162 specifies] three ways in which service of the three-

day notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
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shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)
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UNLAWFUL DETAINER

4305. Sufficiency and Service of Notice of Termination for Violation of Terms of
Agreement

[Name of plaintiff] contends that [he/she/it] properly gave [name of defendant] three days’
notice to [either comply with the requirements of the [lease/rental agreement/sublease] or]
vacate the property. To prove that the notice contained the required information and was
properly given, [name of plaintiff] must prove all of the following:

1. That the notice informed [name of defendant] in writing that [he/she/it] must, within
three days, [either comply with the requirements of the [lease/rental
agreement/sublease] or] vacate the property;

2. That the notice described how [name of defendant] failed to comply with the
requirements of the [lease/rental agreement/sublease] [and how to correct the
failure];

3. That the notice was given to [name of defendant] at least three days before [insert date
on which action was filed].

Notice was properly given if [select one or more of the following manners of service:]
[the notice was delivered to [name of defendant] personally]./; or]]

[[name of defendant] was not at [home or work/the commercial rental property], and
the notice was left with a responsible person at [[name of defendant]’s home or place
of work/the commercial property|, and a copy was also mailed in an envelope
addressed to [name of defendant] at [[his/her] residence/the commercial property].

In this case, notice is considered given on the date the second notice was [received by
[name of defendant]/placed in the mail][./; or]]

[for aresidential tenancy:

[name of defendant]’s place of residence and work could not be discovered, or a
responsible person could not be found at either place, and (1) the notice was posted
on the property in a place where it would easily be noticed, (2) a copy was given to a
person living there if someone could be found, and (3) a copy was also mailed to the
address of the rented property in an envelope addressed to [name of defendant]. In
this case, notice is considered given on the date the second notice was [received by
[name of defendant]/placed in the mail].]

[or for a commercial tenancy:

at the time of attempted service, a responsible person could not be found at the
commercial rental property through the exercise of reasonable diligence, and (1) the

Copyright Judicial Council of California
184



185
Preliminary Draft Only—Not Approved by Judicial Council

notice was posted on the property in a place where it would easily be noticed, and
(2) a copy was also mailed to the address of the commercial property in an envelope
addressed to [name of defendant]. In this case, notice is considered given on the date
the second notice was [received by [name of defendant]/placed in the mail].]

[The three-day notice period begins on the day after the notice was given to [name of
defendant]. If the last day of the notice period falls on a Saturday, Sunday, or holiday,
[name of defendant]’s time to correct the failure or to vacate the property is extended to
include the first day after the Saturday, Sunday, or holiday that is not also a Saturday,
Sunday, or holiday.]

New August 2007; Revised December 2010, June 2011, December 2011

Directions for Use

If the violation of the condition or covenant involves assignment, subletting, or waste, or if the
breach cannot be cured, the landlord is entitled to possession on service of a three-day notice to
quit; no opportunity to cure by performance is required. (Code Civ. Proc., § 1161(4); Salton
Community Services Dist. v. Southard (1967) 256 Cal.App.2d 526, 529 [64 Cal.Rptr. 246].) In
such a case, omit the bracketed language in the first paragraph and in elements 1 and 2. If the
violation involves nuisance or illegal activity, give CACI No. 4309, Sufficiency and Service of
Notice of Termination for Nuisance or Unlawful Use.

If the plaintiff is the landlord or owner, select either “lease” or “rental agreement” in the optional
language in the opening paragraph and in elements 1 and 2. Commercial documents are usually
called “leases” while residential documents are often called “rental agreements." Select the term
that is used on the written document. If the plaintiff is a tenant seeking to recover possession
from a subtenant, select “sublease.” (Code Civ. Proc., § 1161(3).)

Select the manner of service used: personal service, substituted service by leaving the notice at
the defendant’s home or place of work or at the commercial rental property, or substituted
service by posting on the property. (See Code Civ. Proc., § 1162.)

There is a conflict in the case law with respect to when the three-day period begins if substituted
service is used. Compare Davidson v. Quinn (1982) 138 Cal.App.3d Supp. 9, 14 [188 Cal.Rptr.
421] [tenant must be given three days to pay, so period does not begin until actual notice is
received] with Waltersv. Meyers (1990) 226 Cal.App.3d Supp. 15, 19-20 [277 Cal.Rptr. 316]
[notice is effective when posted and mailed]. This conflict is accounted for in the second, third,
and fourth bracketed options for the manner of service.
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Read the next-to-last paragraph if the last day of the notice period fell on a Saturday, Sunday, or
holiday.

If a lease specifies a time period for giving notice other than the three-day period, substitute that
time period for three days throughout the instruction, provided that it is not less than three days.

Feeew&ﬁ—melﬁd%thelast—p&mgpaph—Defectlve service may be walved if defendant admlts
timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d 867, 876 [214 Cal.Rptr.

546].) However, if the fact of service is contested, compliance with the statutory requirements

must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194 Cal.App.4th 1419,
1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an option for the jury
to determine whether or not defective service was waived if there was actual receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

Local ordinances may impose additional notice requirements for the termination of a rental
agreement. This instruction should be modified accordingly.

Sources and Authority

e (Code of Civil Procedure section 1161, repealed and replaced with a new version January 1,
2012, provides in part:

A tenant of real property ... is guilty of unlawful detainer:

3. When he or she continues in possession, in person or by subtenant, after a neglect
or failure to perform other conditions or covenants of the lease or agreement under
which the property is held, including any covenant not to assign or sublet, than the
one for the payment of rent, and three days’ notice, in writing, requiring the
performance of such conditions or covenants, or the possession of the property, shall
have been served upon him or her, and if there is a subtenant in actual occupation of
the premises, also, upon the subtenant. Within three days after the service of the
notice, the tenant, or any subtenant in actual occupation of the premises, or any
mortgagee of the term, or other person interested in its continuance, may perform the
conditions or covenants of the lease or pay the stipulated rent, as the case may be, and
thereby save the lease from forfeiture; provided, if the conditions and covenants of
the lease, violated by the lessee, cannot afterward be performed, then no notice, as
last prescribed herein, need be given to the lessee or his or her subtenant, demanding
the performance of the violated conditions or covenants of the lease.
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4. Any tenant, subtenant, or executor or administrator of his or her estate heretofore
qualified and now acting, or hereafter to be qualified and act, assigning or subletting
or committing waste upon the demised premises, contrary to the conditions or
covenants of his or her lease, or maintaining, committing, or permitting the
maintenance or commission of a nuisance upon the demised premises or using the
premises for an unlawful purpose, thereby terminates the lease, and the landlord, or
his or her successor in estate, shall upon service of three days’ notice to quit upon the
person or persons in possession, be entitled to restitution of possession of the demised
premises under this chapter. For purposes of this subdivision, a person who commits
an offense described in subdivision (¢) of Section 3485 of the Civil Code, or
subdivision (c) of Section 3486 of the Civil Code, or uses the premises to further the
purpose of that offense shall be deemed to have committed a nuisance upon the
premises. For purposes of this subdivision, if a person commits an act of domestic
violence as defined in Section 6211 of the Family Code, sexual assault as defined in
Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, or stalking as defined
in Section 1708.7 of the Civil Code, against another tenant or subtenant on the
premises there is a rebuttable presumption affecting the burden of proof that the
person has committed a nuisance upon the premises, provided, however, that this
shall not apply if the victim of the act of domestic violence, sexual assault, or
stalking, or a household member of the victim, other than the perpetrator, has not
vacated the premises. This subdivision shall not be construed to supersede the
provisions of the Violence Against Women and Department of Justice
Reauthorization Act of 2005 (Public Law 109-162) that permit the removal from a
lease of a tenant who engages in criminal acts of physical violence against cotenants.

Code of Civil Procedure section 1162 provides:

Except as provided in subdivision (b), the notices required by Sections 1161 and 1161a

may be served by any of the following methods:

(1) By delivering a copy to the tenant personally;

187

(2) If he or she is absent from his or her place of residence, and from his or her usual place
of business, by leaving a copy with some person of suitable age and discretion at either

place, and sending a copy through the mail addressed to the tenant at his or her place of

residence;

(3) If such place of residence and business can not be ascertained, or a person of suitable
age or discretion there can not be found, then by affixing a copy in a conspicuous place

on the property, and also delivering a copy to a person there residing, if such person can

be found; and also sending a copy through the mail addressed to the tenant at the place
where the property is situated. Service upon a subtenant may be made in the same
manner.

The notices required by Section 1161 may be served upon a commercial tenant by any of

the following methods:
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(1) By delivering a copy to the tenant personally.

(2) If he or she is absent from the commercial rental property, by leaving a copy with some
person of suitable age and discretion at the property, and sending a copy through the mail
addressed to the tenant at the address where the property is situated.

(3) If, at the time of attempted service, a person of suitable age or discretion is not found at
the rental property through the exercise of reasonable diligence, then by affixing a copy
in a conspicuous place on the property, and also sending a copy through the mail
addressed to the tenant at the address where the property is situated. Service upon a
subtenant may be made in the same manner.

For purposes of subdivision (b), “commercial tenant” means a person or entity that hires
any real property in this state that is not a dwelling unit, as defined in subdivision (c) of
Section 1940 of the Civil Code, or a mobilehome, as defined in Section 798.3 of the Civil
Code.

“[T]he service and notice provisions in the unlawful detainer statutes and [Code of Civil
Procedure] section 1013 are mutually exclusive, and thus, section 1013 does not extend the
notice periods that are a prerequisite to filing an unlawful detainer action.” (LOSOrnio v.
Motta (1998) 67 Cal.App.4th 110, 112 [78 Cal.Rptr.2d 799].)

“Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail

delivery alone, certified or otherwise. It provides for service by: personal delivery; leaving a
copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich v. Shahrokhkhany (1997)
56 Cal.App.4th 511, 516 [65 Cal.Rptr.2d 457], original italics, internal citation omitted.)

“We ... hold that service made in accordance with section 1162, subdivision 3, as applied to
section 1161, subdivision 2, must be effected in such a manner as will give a tenant the three
days of written notice required by the Legislature in which he may cure his default in the
payment of rent.” (Davidson, supra, 138 Cal.App.3d Supp. at p. 14.)

“We ... hold that service of the three-day notice by posting and mailing is effective on the
date the notice is posted and mailed.” (Walters, supra, 226 Cal.App.3d Supp. at p. 20.)

“It is well settled that the notice required under [Code Civ. Proc., § 1161] subdivisions 2 and
3 (where the condition or covenant assertedly violated is capable of being performed) must
be framed in the alternative, viz., pay the rent or quit, perform the covenant or quit, and a
notice which merely directs the tenant to quit is insufficient to render such tenant guilty of
unlawful detainer upon his continued possession.” (Hinman v. Wagnon (1959) 172
Cal.App.2d 24, 27 [341 P.2d 749], original italics.
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“Plaintiff argues, however, that he should be allowed to amend his complaint so as to bring
his action under section 1161, subdivision 4. The notice thereunder required need not be
framed in the alternative. However, plaintiff has at no time, either by his three days' notice or
in any of his pleadings, suggested that defendant had assigned the lease or sublet the
property, or had committed waste contrary to the conditions or covenants of the lease, or
maintained a nuisance on the premises, or had used the property for an unlawful purpose.
Plaintiff had three opportunities to state a cause of action; if he was of the belief that facts
existed which brought his case under 1161, subdivision 4, it would have been a simple matter
to allege such facts, but this he did not do.” (Hinman, supra, 172 Cal.App.2d at p. 29.)

“Where a covenant in a lease has been breached and the breach cannot be cured, a demand
for performance is not a condition precedent to an unlawful detainer action.” (Salton
Community Services Dist., supra, 256 Cal.App.2d at p. 529.)

o “[D]efendant admitted in his answer that he ‘ultimately received [the relevant] notice’ but

‘affirmatively allege[d] that he was not properly and legally served’ with a valid notice. We
find that, under the circumstances of this case, the defendant waived any defect in the
challenged service of the notice under section 1162, subdivision 1.” (Valov, supra, 168
Cal.App.3d at p. 876.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the three-day notice. Because
there was no admission of receipt in this case, service by certified mail did not establish or
amount to personal delivery. Further, there was no evidence of compliance with any of the
three methods of service of a three-day notice to pay rent or quit provided in section 1162.
Therefore, the judgment must be reversed.” (Liebovich, supra, 56 Cal.App.4th at p. 518.)

“[Code of Civil Procedure section 1162 specifies] three ways in which service of the three-
day notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

“In commercial leases the landlord and commercial tenant may lawfully agree to notice
procedures that differ from those provided in the statutory provisions governing unlawful
detainer.” (Culver Center Partners East #1, L.P., supra, 185 Cal.App.4th at p.750.)

“[E]ven if some policy rationale might support such a waiver/forfeiture [by actual receipt]
rule in the residential lease context, there is no basis to apply it in the commercial context
where matters of service and waiver are prescribed in the lease itself. Nothing in the parties’
lease suggests actual receipt of a notice to quit results in the waiver or forfeiture of [tenant]’s
right to service accomplished in the manner prescribed. To the contrary, the lease specifically
provides, ‘No covenant, term or condition, or breach’ of the lease ‘shall be deemed waived
except if expressly waived in a written instrument executed by the waiving party.” Although
[tenant’s agent] acted on the notice to quit by attempting to deliver the rent check, neither her
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fortuitous receipt of the notice nor her actions in response to it constitutes an express waiver
of the notice provisions in the lease.” (Culver Center Partners East #1, L.P., supra, 185
Cal.App.4th at p. 752, internal citation omitted.)

Secondary Sources

12 Witkin, Summary of California Law (10th ed. 2006) Real Property, §§ 720, 726, 727

1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.26-8.68

1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) §§ 5.2, 6.10-6.16, 6.25-6.29, 6.38—
6.49, Ch. 8

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, §§ 210.21, 210.23,
210.24 (Matthew Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful
Detainer, 5.11, 5.12

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.11 (Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, §§ 236.11, 236.12 (Matthew
Bender)

Miller & Starr, California Real Estate (3d ed. 2008) Ch. 19, Landlord-Tenant, §§ 19:202-19:204
(Thomson Reuters West)
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UNLAWFUL DETAINER

4306. Termination of Month-to-Month Tenancy—Essential Factual Elements

[Name of plaintiff] claims that [name of defendant] [and [name of subtenant], a subtenant of
[name of defendant],] no longer [has/have] the right to occupy the property because the
tenancy has ended. To establish this claim, [name of plaintiff] must prove all of the
following:

1. That [name of plaintiff] [owns/leases] the property;

2. That [name of plaintiff] [rented/subleased] the property to [name of defendant] under a
month-to-month [lease/rental agreement/sublease];

3. That [name of plaintiff] gave [name of defendant] proper [30/60] days’ written notice

that the tenancy was ending};-er-that fname of defendant} actually reeeived this-notice
s e U e Ll Lo olecnpad ol aelloponc [Ledils and

4. That [name of defendant] [or subtenant [name of subtenant]] is still occupying the
property.

New August 2007; Revised June 2011, December 2011

Directions for Use

Include the bracketed references to a subtenancy in the opening paragraph and in element 4 if
persons other than the tenant-defendant are in occupancy of the premises.

If the plaintiff is the landlord or owner, select “owns” in element 1 and “rented” and either
“lease” or “rental agreement” in element 2. Commercial documents are usually called “leases”
while residential documents are often called “rental agreements.” Select the term that is used on
the written document.

If the plaintiff is a tenant seeking to recover possession from a subtenant, select “leases” in
element 1 and “subleased” and “sublease” in element 2. (Code Civ. Proc., § 1161(3).)

In element 3, select the applicable number of days’ notice required by statute. Thirty days is
sufficient for commercial tenancies, residential tenancies of less than a year’s duration, and
certain transfers of the ownership interest to a bona fide purchaser. For residential tenancies of a
year or more’s duration, 60 days’ notice is generally required. (Civ. Code, §§ 1946, 1946.1(b)—

(d).)

%M%d&ﬂ%bm&%é@w&%&r&e&éeﬁe@%Defectwe service may be
waived if defendant admits timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d
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867, 876 [214 Cal.Rptr. 546].) However, if the fact of service is contested, compliance with the
statutory requirements must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194
Cal.App.4th 1419, 1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an
option for the jury to determine whether or not defective service was waived if there was actual

receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

Do not give this instruction to terminate a tenancy if the tenant is receiving federal financial
assistance through the Section 8 program. (See Wasatch Property Management v. Degrate
(2005) 35 Cal.4th 1111, 1115 [29 Cal.Rptr.3d 262, 112 P.3d 647]; Civ. Code, § 1954.535 (90
days’ notice required).) Specific grounds for terminating a federally subsidized low-income
housing tenancy are required and must be set forth in the notice. (See, e.g., 24 C.F.R. § 982.310.)

See CACI No. 4307, Sufficiency and Service of Notice of Termination of Month-to-Month
Tenancy, for an instruction on proper advanced written notice.

Sources and Authority
e (Code of Civil Procedure section 1161 provides in part:
A tenant of real property ... is guilty of unlawful detainer:

1. When he or she continues in possession, in person or by subtenant ... after the
expiration of the term for which it is let to him or her; provided the expiration is of
a nondefault nature however brought about without the permission of his or her
landlord ... including the case where the person to be removed became the
occupant of the premises as a servant, employee, agent, or licensee and the relation
of master and servant, or employer and employee, or principal and agent, or
licensor and licensee, has been lawfully terminated or the time fixed for occupancy
by the agreement between the parties has expired; but nothing in this subdivision
shall be construed as preventing the removal of the occupant in any other lawful
manner; but in case of a tenancy at will, it must first be terminated by notice, as
prescribed in the Civil Code.

e Civil Code section 1946 provides: “A hiring of real property, for a term not specified by the
parties, is deemed to be renewed as stated in Section 1945, at the end of the term implied by
law unless one of the parties gives written notice to the other of his intention to terminate the
same, at least as long before the expiration thereof as the term of the hiring itself, not
exceeding 30 days; provided, however, that as to tenancies from month to month either of the
parties may terminate the same by giving at least 30 days’ written notice thereof at any time
and the rent shall be due and payable to and including the date of termination. It shall be
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competent for the parties to provide by an agreement at the time such tenancy is created that
a notice of the intention to terminate the same may be given at any time not less than seven
days before the expiration of the term thereof. The notice herein required shall be given in
the manner prescribed in Section 1162 of the Code of Civil Procedure or by sending a copy
by certified or registered mail addressed to the other party. In addition, the lessee may give
such notice by sending a copy by certified or registered mail addressed to the agent of the
lessor to whom the lessee has paid the rent for the month prior to the date of such notice or
by delivering a copy to the agent personally.”

Civil Code section 1946.1 provides in part:

(a) Notwithstanding Section 1946, a hiring of residential real property for a term not
specified by the parties, is deemed to be renewed as stated in Section 1945, at the
end of the term implied by law unless one of the parties gives written notice to the
other of his or her intention to terminate the tenancy, as provided in this section.

(b) An owner of a residential dwelling giving notice pursuant to this section shall
give notice at least 60 days prior to the proposed date of termination. A tenant
giving notice pursuant to this section shall give notice for a period at least as long
as the term of the periodic tenancy prior to the proposed date of termination.

(c) Notwithstanding subdivision (b), an owner of a residential dwelling giving notice
pursuant to this section shall give notice at least 30 days prior to the proposed
date of termination if any tenant or resident has resided in the dwelling for less
than one year.

(d) Notwithstanding subdivision (b), an owner of a residential dwelling giving notice
pursuant to this section shall give notice at least 30 days prior to the proposed
date of termination if all of the following apply:

(1) The dwelling or unit is alienable separate from the title to any other dwelling
unit.

(2) The owner has contracted to sell the dwelling or unit to a bona fide purchaser
for value, and has established an escrow with a licensed escrow agent, as
defined in Sections 17004 and 17200 of the Financial Code, or a licensed real
estate broker, as defined in Section 10131 of the Business and Professions
Code.

(3) The purchaser is a natural person or persons.

(4) The notice is given no more than 120 days after the escrow has been
established.

(5) Notice was not previously given to the tenant pursuant to this section.

(6) The purchaser in good faith intends to reside in the property for at least one
full year after the termination of the tenancy.

(e) (omitted)
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(f) The notices required by this section shall be given in the manner prescribed in
Section 1162 of the Code of Civil Procedure or by sending a copy by certified or
registered mail.

Civil Code section 1944 provides: “A hiring of lodgings or a dwelling-house for an
unspecified term is presumed to have been made for such length of time as the parties adopt
for the estimation of the rent. Thus a hiring at a monthly rate of rent is presumed to be for
one month. In the absence of any agreement respecting the length of time or the rent, the
hiring is presumed to be monthly.”

Civil Code section 1952.3(a) provides in part: “[I]f the lessor brings an unlawful detainer
proceeding and possession of the property is no longer in issue because possession of the
property has been delivered to the lessor before trial or, if there is no trial, before judgment is
entered, the case becomes an ordinary civil action ... .”

“ ‘In order that such an action may be maintained the conventional relation of landlord and
tenant must be shown to exist. In other words, the action is limited to those cases in which
the tenant is estopped to deny the landlord’s title.” ” (Fredericksen v. McCosker (1956) 143
Cal.App.2d 114, 116 [299 P.2d 908], internal citations omitted.)

“If the tenant gives up possession of the property after the commencement of an unlawful
detainer proceeding, the action becomes an ordinary one for damages.” (Fish Construction
Co. v. Moselle Coach Works, Inc. (1983) 148 Cal.App.3d 654, 658 [196 Cal.Rptr. 174].)

“The Act provides that as a prerequisite to filing an unlawful detainer action based on a
terminated month-to-month tenancy, the landlord must serve the tenant with a 30-day written
notice of termination.” (Losornio v. Motta (1998) 67 Cal.App.4th 110, 113 [78 Cal.Rptr.2d
799], internal citations omitted.)

“Proper service on the lessee of a valid ... notice ... is an essential prerequisite to a judgment

declaring a lessor’s right to possession under section 1161, subdivision 2. A lessor must
allege and prove proper service of the requisite notice. Absent evidence the requisite notice
was properly served pursuant to section 1162, no judgment for possession can be obtained.”
(Liebovich v. Shahrokhkhany (1997) 56 Cal.App.4th 511, 513 [65 Cal.Rptr.2d 457], internal
citations omitted.)

“Section 1162 does not authorize service of a ... notice ... by mail delivery alone, certified or

otherwise. It provides for service by: personal delivery; leaving a copy with a person of
suitable age and discretion at the renter’s residence or usual place of business and sending a
copy through the mail to the tenant’s residence; or posting and delivery of a copy to a person
there residing, if one can be found, and sending a copy through the mail. Strict compliance
with the statute is required.” (Liebovich, supra, 56 Cal.App.4th at p. 516, original italics,
internal citations omitted.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant

Copyright Judicial Council of California
194



195
Preliminary Draft Only—Not Approved by Judicial Council

denied, in his answer and at trial, that he had ever received the ... notice. Because there was
no admission of receipt in this case, service by certified mail did not establish or amount to
personal delivery. Further, there was no evidence of compliance with any of the three
methods of service of a ... notice ... provided in [Code of Civil Procedure] section 1162.
Therefore, the judgment must be reversed.” (Liebovich, supra, 56 Cal.App.4th at p. 518.)

e “[Code of Civil Procedure section 1162 specifies] three ways in which service of the ...
notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

Secondary Sources

12 Witkin, Summary of California Law (10th ed. 2006) Real Property, § 680
1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.69—8.80

1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) §§ 5.3, 7.5, 7.11

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, §§ 210.21, 210.27
(Matthew Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful
Detainer, 5.07

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.10 (Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, §§ 236.11, 236.40 (Matthew
Bender)

Miller & Starr, California Real Estate (3d ed. 2008) Ch. 19, Landlord-Tenant, § 19:188
(Thomson Reuters West)

Copyright Judicial Council of California
195



196
Preliminary Draft Only—Not Approved by Judicial Council

UNLAWFUL DETAINER

4307. Sufficiency and Service of Notice of Termination of Month-to-Month
Tenancy

[Name of plaintiff] contends that [he/she/it] properly gave [name of defendant] written notice
that the tenancy was ending. To prove that the notice contained the required information
and was properly given, [name of plaintiff] must prove all of the following:

1. That the notice informed [name of defendant] in writing that the tenancy would end
on a date at least [30/60] days after notice was given to [him/her/it];

2. That the notice was given to [name of defendant] at least [30/60] days before the date
that the tenancy was to end; and

3. That the notice was given to [name of defendant] at least [30/60] days before [insert
date on which action was filed];

Notice was properly given if [select one or more of the following manners of service:|
[the notice was delivered to [name of defendant] personally]./; or]]

[the notice was sent by certified or registered mail in an envelope addressed to [name
of defendant], in which case notice is considered given on the date the notice was
placed in the mail[./; or]]

[[name of defendant] was not at [home or work/the commercial rental property], and the
notice was left with a responsible person at [[name of defendant]’s home or place of
work/the commercial property], and a copy was also mailed in an envelope addressed to
[name of defendant] at [[his/her] residence/the commercial property]. In this case, notice
is considered given on the date the second notice was placed in the mail[./; or]]

[for aresidential tenancy:

[name of defendant]’s place of residence and work could not be discovered, or a
responsible person could not be found at either place, and (1) the notice was posted on
the property in a place where it would easily be noticed, (2) a copy was given to a
person living there if someone could be found, and (3) a copy was also mailed to the
property in an envelope addressed to [name of defendant]. In this case, notice is
considered given on the date the second notice was placed in the mail.]

[or for a commercial tenancy:
at the time of attempted service, a responsible person could not be found at the

commercial rental property through the exercise of reasonable diligence, and (1) the
notice was posted on the property in a place where it would easily be noticed, and (2) a
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copy was also mailed to the address of the commercial property in an envelope
addressed to [name of defendant]. In this case, notice is considered given on the date the
second notice was placed in the mail.]

[The [30/60]-day notice period begins on the day after the notice was given to [name of
defendant]. If the last day of the notice period falls on a Saturday, Sunday, or holiday,
[name of defendant]’s time to vacate the property is extended to include the first day after
the Saturday, Sunday, or holiday that is not also a Saturday, Sunday, or holiday.]

New August 2007; Revised December 2010, June 2011, December 2011

Directions for Use

Select the applicable number of days’ notice required by statute. Thirty days is sufficient for
commercial tenancies, residential tenancies of less than a year’s duration, and certain transfers of
the ownership interest to a bona fide purchaser. For residential tenancies of a year or more’s
duration, 60 days is generally required. (Civ. Code, §§ 1946, 1946.1(b)—(d).)

If 30 days’ notice is sufficient and the lease provided for a notice period other than the statutory
30-day period (but not less than 7), insert that number instead of “30” or “60” throughout the
instruction. (Civ. Code, § 1946.)

Select all manners of service used, including personal service, certified or registered mail,
substituted service by leaving the notice at the defendant’s home or place of work or at the rental
property, and substituted service by posting on the property. (See Civ. Code, §§ 1946, 1946.1(f);
Code Civ. Proc., § 1162.)

Read the next-to-last paragraph if the last day of the notice period fell on a Saturday, Sunday, or
holiday.

Feeew&l{—melﬁd%thelas{—p&mgraph—Defectlve service may be walved if defendant admlts
timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d 867, 876 [214 Cal.Rptr.

546].) However, if the fact of service is contested, compliance with the statutory requirements

must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194 Cal.App.4th 1419,
1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an option for the jury
to determine whether or not defective service was waived if there was actual receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
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752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

Local ordinances may impose additional notice requirements for the termination of a rental
agreement. This instruction should be modified accordingly.

Sources and Authority

Civil Code section 1946 provides: “A hiring of real property, for a term not specified by the
parties, is deemed to be renewed as stated in Section 1945, at the end of the term implied by
law unless one of the parties gives written notice to the other of his intention to terminate the
same, at least as long before the expiration thereof as the term of the hiring itself, not
exceeding 30 days; provided, however, that as to tenancies from month to month either of the
parties may terminate the same by giving at least 30 days’ written notice thereof at any time
and the rent shall be due and payable to and including the date of termination. It shall be
competent for the parties to provide by an agreement at the time such tenancy is created that
a notice of the intention to terminate the same may be given at any time not less than seven
days before the expiration of the term thereof. The notice herein required shall be given in
the manner prescribed in Section 1162 of the Code of Civil Procedure or by sending a copy
by certified or registered mail addressed to the other party. In addition, the lessee may give
such notice by sending a copy by certified or registered mail addressed to the agent of the
lessor to whom the lessee has paid the rent for the month prior to the date of such notice or
by delivering a copy to the agent personally.”

Civil Code section 1946.1 provides in part:

(a) Notwithstanding Section 1946, a hiring of residential real property for a term not
specified by the parties, is deemed to be renewed as stated in Section 1945, at the
end of the term implied by law unless one of the parties gives written notice to the
other of his or her intention to terminate the tenancy, as provided in this section.

(b) An owner of a residential dwelling giving notice pursuant to this section shall
give notice at least 60 days prior to the proposed date of termination. A tenant
giving notice pursuant to this section shall give notice for a period at least as long
as the term of the periodic tenancy prior to the proposed date of termination.

(c) Notwithstanding subdivision (b), an owner of a residential dwelling giving notice
pursuant to this section shall give notice at least 30 days prior to the proposed
date of termination if any tenant or resident has resided in the dwelling for less
than one year.

(d) Notwithstanding subdivision (b), an owner of a residential dwelling giving notice
pursuant to this section shall give notice at least 30 days prior to the proposed
date of termination if all of the following apply:
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(1) The dwelling or unit is alienable separate from the title to any other dwelling
unit.

(2) The owner has contracted to sell the dwelling or unit to a bona fide purchaser
for value, and has established an escrow with a licensed escrow agent, as
defined in Sections 17004 and 17200 of the Financial Code, or a licensed real
estate broker, as defined in Section 10131 of the Business and Professions
Code.

(3) The purchaser is a natural person or persons.

(4) The notice is given no more than 120 days after the escrow has been
established.

(5) Notice was not previously given to the tenant pursuant to this section.

(6) The purchaser in good faith intends to reside in the property for at least one
full year after the termination of the tenancy.

(e) (omitted)

(f) The notices required by this section shall be given in the manner prescribed in

Section 1162 of the Code of Civil Procedure or by sending a copy by certified or
registered mail.

Code of Civil Procedure section 1162 provides in part:

Except as provided in subdivision (b), the notices required ... may be served by any of
the following methods:

(1) By delivering a copy to the tenant personally;

(2) If he or she is absent from his or her place of residence, and from his or her usual

place of business, by leaving a copy with some person of suitable age and discretion
at either place, and sending a copy through the mail addressed to the tenant at his or
her place of residence;

(3) If such place of residence and business can not be ascertained, or a person of suitable

age or discretion there can not be found, then by affixing a copy in a conspicuous
place on the property, and also delivering a copy to a person there residing, if such
person can be found; and also sending a copy through the mail addressed to the tenant
at the place where the property is situated. Service upon a subtenant may be made in
the same manner.

The notices required by Section 1161 may be served upon a commercial tenant by any of
the following methods:

(1) By delivering a copy to the tenant personally.
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(2) If he or she is absent from the commercial rental property, by leaving a copy with some
person of suitable age and discretion at the property, and sending a copy through the mail
addressed to the tenant at the address where the property is situated.

(3) If, at the time of attempted service, a person of suitable age or discretion is not found at
the rental property through the exercise of reasonable diligence, then by affixing a copy
in a conspicuous place on the property, and also sending a copy through the mail
addressed to the tenant at the address where the property is situated. Service upon a
subtenant may be made in the same manner.

For purposes of subdivision (b), “commercial tenant” means a person or entity that hires
any real property in this state that is not a dwelling unit, as defined in subdivision (c) of
Section 1940 of the Civil Code, or a mobilehome, as defined in Section 798.3 of the Civil
Code.

“[T]he service and notice provisions in the unlawful detainer statutes and [Code of Civil
Procedure] section 1013 are mutually exclusive, and thus, section 1013 does not extend the
notice periods that are a prerequisite to filing an unlawful detainer action.” (LOSOrnio v.
Motta (1998) 67 Cal.App.4th 110, 112 [78 Cal.Rptr.2d 799].)

“Section 1162 does not authorize service of a ... notice ... by mail delivery alone, certified or

otherwise. It provides for service by: personal delivery; leaving a copy with a person of
suitable age and discretion at the renter’s residence or usual place of business and sending a
copy through the mail to the tenant’s residence; or posting and delivery of a copy to a person
there residing, if one can be found, and sending a copy through the mail. Strict compliance
with the statute is required.” (Liebovich v. Shahrokhkhany (1997) 56 Cal.App.4th 511, 516
[65 Cal.Rptr.2d 457], original italics, internal citation omitted.)

| o “[D]efendant admitted in his answer that he ‘ultimately received [the relevant] notice’ but

‘affirmatively allege[d] that he was not properly and legally served’ with a valid notice. We
find that, under the circumstances of this case, the defendant waived any defect in the
challenged service of the notice under section 1162, subdivision 1.” (Valov, supra, 168
Cal.App.3d at p. 876.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the ... notice. Because there was
no admission of receipt in this case, service by certified mail did not establish or amount to
personal delivery. Further, there was no evidence of compliance with any of the three
methods of service of a ... notice ... provided in section 1162. Therefore, the judgment must
be reversed.” (Liebovich, supra, 56 Cal.App.4th at p. 518.)

“[Code of Civil Procedure section 1162 specifies] three ways in which service of the ...
notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... .
‘[w]hen the fact of service is contested, compliance with one of these methods must be
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shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

e “In commercial leases the landlord and commercial tenant may lawfully agree to notice
procedures that differ from those provided in the statutory provisions governing unlawful
detainer.” (Culver Center Partners East #1, L.P., supra, 185 Cal.App.4th at p.750.)

e “[E]ven if some policy rationale might support such a waiver/forfeiture [by actual receipt]
rule in the residential lease context, there is no basis to apply it in the commercial context
where matters of service and waiver are prescribed in the lease itself. Nothing in the parties’
lease suggests actual receipt of a notice to quit results in the waiver or forfeiture of [tenant]’s
right to service accomplished in the manner prescribed. To the contrary, the lease specifically
provides, ‘No covenant, term or condition, or breach’ of the lease ‘shall be deemed waived
except if expressly waived in a written instrument executed by the waiving party.’” Although
[tenant’s agent] acted on the notice to quit by attempting to deliver the rent check, neither her
fortuitous receipt of the notice nor her actions in response to it constitutes an express waiver
of the notice provisions in the lease.” (Culver Center Partners East #1, L.P., supra, 185
Cal.App.4th at p. 752, internal citation omitted.)

Secondary Sources

12 Witkin, Summary of California Law (10th ed. 2006) Real Property, §§ 680, 727
1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.69—8.80

1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) § 5.3, Ch. 7

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, §§ 210.21, 210.27
(Matthew Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful
Detainer, 5.11, 5.12

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.11 (Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, §§ 236.10-236.12 (Matthew
Bender)

Miller & Starr, California Real Estate (3d ed. 2008) Ch. 19, Landlord-Tenant, §§ 19:188, 19:192
(Thomson Reuters West)
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UNLAWFUL DETAINER

4308. Termination for Nuisance or Unlawful Use—Essential Factual Elements
(Code Civ. Proc, § 1161(4))

[Name of plaintiff] claims that [name of defendant] [and [name of subtenant], a subtenant of
[name of defendant],] no longer [has/have] the right to occupy the property because [name of
defendant] has [created a nuisance on the property/ [or] used the property for an illegal
purpose]. To establish this claim, [name of plaintiff] must prove all of the following:
1. That [name of plaintiff] [owns/leases] the property;
2. That [name of plaintiff] [rented/subleased] the property to [name of defendant];
3. That [name of defendant] [include one or both of the following:]
created a nuisance on the property by [specify conduct constituting nuisance;
[or]

used the property for an illegal purpose by [specify illegal activity];

4. That [name of plaintiff] properly gave [name of defendant] [and [name of subtenant]]

three days’ written notice to vacate the propertyf;-er-that{nrame of defendant}
filed}}; and

9
nfowyao 10 Q
O v o

5. That [name of defendant] [or subtenant [name of subtenant]] is still occupying the
property.

| New December 2010; Revised June 2011, December 2011

Directions for Use

Include the bracketed references to a subtenancy in the opening paragraph and in elements 4 and
5 if persons other than the tenant-defendant are in occupancy of the premises.

If the plaintiff is the landlord or owner, select “owns” in element 1, and “rented” in element 2.
If the plaintiff is a tenant seeking to recover possession from a subtenant, include the bracketed
language on subtenancy in the opening paragraph and in element 4, “leases” in element 1, and
“subleased” in element 2. (Code Civ. Proc., § 1161(3).)

Certain conduct or statutory violations that constitute or create a rebuttable presumption of a

nuisance are set forth in Code of Civil Procedure section 1161(4). If applicable, insert the
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appropriate ground in element 3. (See also Health & Saf. Code, § 17922 [adopting various
uniform housing and building codes].)

feeew%me}ud%ﬂ%bf&deeted—kaﬂgtmg%a%ﬂ&%eﬂd—eﬁelem%—Defectwe service may be
waived if defendant admits timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d

867, 876 [214 Cal.Rptr. 546].) However, if the fact of service is contested, compliance with the

statutory requirements must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194
Cal.App.4th 1419, 1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an
option for the jury to determine whether or not defective service was waived if there was actual

receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

If the lease specifies a time period for notice other than the three-day period, substitute that time
period in element 4.

For nuisance or unlawful use, the landlord is entitled to possession on service of a three-day
notice to quit; no opportunity to cure by performance is required. (Code Civ. Proc., § 1161(4).)

Local or federal law may impose additional requirements for the termination of a rental
agreement based on nuisance or illegal activity. This instruction should be modified
accordingly.

See CACI No. 4309, Sufficiency and Service of Notice of Termination for Nuisance or Unlawful
Use, for an instruction on proper written notice.

See also CACI No. 312, Substantial Performance.
Sources and Authority

e (Code of Civil Procedure section 1161, repealed and replaced with a new version January 1,
2012, provides in part:

A tenant of real property ... is guilty of unlawful detainer:

4. Any tenant, subtenant, or executor or administrator of his or her estate heretofore
qualified and now acting, or hereafter to be qualified and act, assigning or subletting
or committing waste upon the demised premises, contrary to the conditions or
covenants of his or her lease, or maintaining, committing, or permitting the
maintenance or commission of a nuisance upon the demised premises or using the
premises for an unlawful purpose, thereby terminates the lease, and the landlord, or
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his or her successor in estate, shall upon service of three days’ notice to quit upon the
person or persons in possession, be entitled to restitution of possession of the demised
premises under this chapter. For purposes of this subdivision, a person who commits
an offense described in subdivision (¢) of Section 3485 of the Civil Code, or
subdivision (c) of Section 3486 of the Civil Code, or uses the premises to further the
purpose of that offense shall be deemed to have committed a nuisance upon the
premises. For purposes of this subdivision, if a person commits an act of domestic
violence as defined in Section 6211 of the Family Code, sexual assault as defined in
Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, or stalking as defined
in Section 1708.7 of the Civil Code, against another tenant or subtenant on the
premises there is a rebuttable presumption affecting the burden of proof that the
person has committed a nuisance upon the premises, provided, however, that this
shall not apply if the victim of the act of domestic violence, sexual assault, or
stalking, or a household member of the victim, other than the perpetrator, has not
vacated the premises. This subdivision shall not be construed to supersede the
provisions of the Violence Against Women and Department of Justice
Reauthorization Act of 2005 (Public Law 109-162) that permit the removal from a
lease of a tenant who engages in criminal acts of physical violence against cotenants.

Civil Code section 3479 provides: “Anything which is injurious to health, including, but not
limited to, the illegal sale of controlled substances, or is indecent or offensive to the senses,
or an obstruction to the free use of property, so as to interfere with the comfortable
enjoyment of life or property, or unlawfully obstructs the free passage or use, in the
customary manner, of any navigable lake, or river, bay, stream, canal, or basin, or any public
park, square, street, or highway, is a nuisance.”

“Plaintiff argues, however, that he should be allowed to amend his complaint so as to bring
his action under section 1161, subdivision 4. The notice thereunder required need not be
framed in the alternative. However, plaintiff has at no time, either by his three days' notice or
in any of his pleadings, suggested that defendant had assigned the lease or sublet the
property, or had committed waste contrary to the conditions or covenants of the lease, or
maintained a nuisance on the premises, or had used the property for an unlawful purpose.
Plaintiff had three opportunities to state a cause of action; if he was of the belief that facts
existed which brought his case under 1161, subdivision 4, it would have been a simple matter
to allege such facts, but this he did not do.” (Hinman v. Wagnon (1959) 172 Cal.App.2d 24,
29 [341 P.2d 749].)

“Proper service on the lessee of a valid three-day notice to pay rent or quit is an essential

prerequisite to a judgment declaring a lessor’s right to possession under section 1161,
subdivision 2. A lessor must allege and prove proper service of the requisite notice. Absent
evidence the requisite notice was properly served pursuant to section 1162, no judgment for
possession can be obtained.” (Liebovich v. Shahrokhkhany (1997) 56 Cal.App.4th 511, 513
[65 Cal.Rptr.2d 457], internal citations omitted.)

“Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail

delivery alone, certified or otherwise. It provides for service by: personal delivery: leaving a
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copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich, supra, 56 Cal.App.4th at
p. 516, original italics, internal citations omitted.)

e “In the cases discussed ... , a finding of proper service turned on a party’s acknowledgment
or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the three-day notice. Because
there was no admission of receipt in this case, service by certified mail did not establish or
amount to personal delivery. Further, there was no evidence of compliance with any of the
three methods of service of a three-day notice to pay rent or quit provided in [Code of Civil
Procedure] section 1162. Therefore, the judgment must be reversed.” (Liebovich, supra, 56
Cal.App.4th at p. 518.)

e “[Code of Civil Procedure section 1162 specifies] three ways in which service of the three-
day notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

Secondary Sources

12 Witkin, Summary of California Law (10th ed. 2006) Real Property, §§ 674, 726
1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.55, 8.58, 8.59

1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) §§ 6.46, 6.48, 6.49

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 7-C, Bases For Terminating
Tenancy, 9 7:136 et seq. (The Rutter Group)

7 California Real Estate Law and Practice, Ch. 200, Termination of Tenancies, § 200.38
(Matthew Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 4, Termination of
Tenancy, 4.23

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.10 (Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, § 236.11 (Matthew Bender)

Miller & Starr, California Real Estate (3d ed. 2008) Ch. 19, Landlord-Tenant, §§ 19:200-19.205
(Thomson Reuters West)
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UNLAWFUL DETAINER

4309. Sufficiency and Service of Notice of Termination for Nuisance or Unlawful

Use

[Name of plaintiff] contends that [he/she/it] properly gave [name of defendant] three days’
notice to vacate the property. To prove that the notice contained the required information
and was properly given, [name of plaintiff] must prove all of the following:

1.

That the notice informed [name of defendant] in writing that [he/she/it] must vacate
the property within three days;

That the notice described how [name of defendant] [created a nuisance on the
property/ [or] used the property for an illegal purpose]; and

That the notice was given to [name of defendant] at least three days before [insert date
on which action was filed].

Notice was properly given if [select one or more of the following manners of service:|

[the notice was delivered to [name of defendant] personally]./; or]]

[[name of defendant] was not at [home or work/the commercial rental property], and
the notice was left with a responsible person at [[name of defendant]’s residence or
place of work/the commercial property], and a copy was also mailed in an envelope
addressed to [name of defendant] at [[his/her] residence/the commercial property].

In this case, notice is considered given on the date the second notice was [received by
[name of defendant]/placed in the mail][./; or]]

[for aresidential tenancy:

[name of defendant]’s place of residence and work could not be discovered, or a
responsible person could not be found at either place, and (1) the notice was posted
on the property in a place where it would easily be noticed, (2) a copy was given to a
person living there if someone could be found, and (3) a copy was also mailed to the
address of the rented property in an envelope addressed to [name of defendant]. In
this case, notice is considered given on the date the second notice was [received by
[name of defendant]/placed in the mail].]

[or for a commercial tenancy:

at the time of attempted service, a responsible person could not be found at the
commercial rental property through the exercise of reasonable diligence, and (1) the
notice was posted on the property in a place where it would easily be noticed, and
(2) a copy was also mailed to the address of the commercial property in an envelope
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addressed to [name of defendant]. In this case, notice is considered given on the date
the second notice was [received by [name of defendant]/placed in the mail].]

[The three-day notice period begins on the day after the notice was given to [name of
defendant]. If the last day of the notice period falls on a Saturday, Sunday, or holiday,
[name of defendant]’s time to correct the failure or to vacate the property is extended to
include the first day after the Saturday, Sunday, or holiday that is not also a Saturday,
Sunday, or holiday.]

New December 2010; Revised June 2011, December 2011

Directions for Use

Select the manner of service used: personal service, substituted service by leaving the notice at
the defendant’s home or place of work or at the commercial property, or substituted service by
posting on the property. (See Code Civ. Proc., § 1162.)

There is a conflict in the case law with respect to when the three-day period begins if substituted
service is used. Compare Davidson v. Quinn (1982) 138 Cal.App.3d Supp. 9, 14 [188 Cal.Rptr.
421] [tenant must be given three days to pay, so period does not begin until actual notice is
received] with Waltersv. Meyers (1990) 226 Cal.App.3d Supp. 15, 19-20 [277 Cal.Rptr. 316]
[notice is effective when posted and mailed]. This conflict is accounted for in the second, third,
and fourth bracketed options for the manner of service.

Read the next-to-last paragraph if the last day of the notice period fell on a Saturday, Sunday, or
holiday.

If a lease specifies a time period for giving notice other than the three-day period, substitute that
time period for three days throughout the instruction, provided that it is not less than three days.

Feeew&l{—melﬁd%thelas{—p&mgraph—Defectlve service may be walved if defendant admlts
timely receipt of notice. (See Valov v. Tank (1985) 168 Cal.App.3d 867, 876 [214 Cal.Rptr.

546].) However, if the fact of service is contested, compliance with the statutory requirements

must be shown. (Palm Property Investments, LLC v. Yadegar (2011) 194 Cal.App.4th 1419,
1425 [123 Cal.Rptr.3d 816].) Therefore, this instruction does not provide an option for the jury
to determine whether or not defective service was waived if there was actual receipt.

If a commercial lease requires service by a particular method, actual receipt by the tenant will
not cure the landlord’s failure to comply with the service requirements of the lease. (Culver
Center Partners East #1, L.P. v. Baja Fresh Westlake Village, Inc. (2010) 185 Cal.App.4th 744,
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208

752 [110 Cal.Rptr.3d 833].) Whether the same rule applies to a residential lease that specifies a
method of service has not yet been decided.

Local ordinances may impose additional notice requirements for the termination of a rental
agreement. This instruction should be modified accordingly.

(a)

Sources and Authority

A tenant of real property ... is guilty of unlawful detainer:

4. Any tenant, subtenant, or executor or administrator of his or her estate heretofore
qualified and now acting, or hereafter to be qualified and act, assigning or subletting
or committing waste upon the demised premises, contrary to the conditions or
covenants of his or her lease, or maintaining, committing, or permitting the
maintenance or commission of a nuisance upon the demised premises or using the
premises for an unlawful purpose, thereby terminates the lease, and the landlord, or
his or her successor in estate, shall upon service of three days’ notice to quit upon the
person or persons in possession, be entitled to restitution of possession of the demised
premises under this chapter. For purposes of this subdivision, a person who commits
an offense described in subdivision (c¢) of Section 3485 of the Civil Code, or
subdivision (c) of Section 3486 of the Civil Code, or uses the premises to further the
purpose of that offense shall be deemed to have committed a nuisance upon the
premises. For purposes of this subdivision, if a person commits an act of domestic
violence as defined in Section 6211 of the Family Code, sexual assault as defined in
Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, or stalking as defined
in Section 1708.7 of the Civil Code, against another tenant or subtenant on the
premises there is a rebuttable presumption affecting the burden of proof that the
person has committed a nuisance upon the premises, provided, however, that this
shall not apply if the victim of the act of domestic violence, sexual assault, or
stalking, or a household member of the victim, other than the perpetrator, has not
vacated the premises. This subdivision shall not be construed to supersede the
provisions of the Violence Against Women and Department of Justice
Reauthorization Act of 2005 (Public Law 109-162) that permit the removal from a
lease of a tenant who engages in criminal acts of physical violence against cotenants.

Code of Civil Procedure section 1162 provides:

Code of Civil Procedure section 1161, repealed and replaced with a new version January 1,
2012, provides in part:

Except as provided in subdivision (b), the notices required by Sections 1161 and 1161a

may be served by any of the following methods:

(1) By delivering a copy to the tenant personally;
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(2) Ifhe or she is absent from his or her place of residence, and from his or her usual place
of business, by leaving a copy with some person of suitable age and discretion at either
place, and sending a copy through the mail addressed to the tenant at his or her place of
residence;

(3) If such place of residence and business can not be ascertained, or a person of suitable
age or discretion there can not be found, then by affixing a copy in a conspicuous place
on the property, and also delivering a copy to a person there residing, if such person can
be found; and also sending a copy through the mail addressed to the tenant at the place
where the property is situated. Service upon a subtenant may be made in the same
manner.

The notices required by Section 1161 may be served upon a commercial tenant by any of
the following methods:

(1) By delivering a copy to the tenant personally.

(2) If he or she is absent from the commercial rental property, by leaving a copy with some
person of suitable age and discretion at the property, and sending a copy through the mail
addressed to the tenant at the address where the property is situated.

(3) If, at the time of attempted service, a person of suitable age or discretion is not found at
the rental property through the exercise of reasonable diligence, then by affixing a copy
in a conspicuous place on the property, and also sending a copy through the mail
addressed to the tenant at the address where the property is situated. Service upon a
subtenant may be made in the same manner.

For purposes of subdivision (b), “commercial tenant” means a person or entity that hires
any real property in this state that is not a dwelling unit, as defined in subdivision (c) of
Section 1940 of the Civil Code, or a mobilehome, as defined in Section 798.3 of the Civil
Code.

“[T]he service and notice provisions in the unlawful detainer statutes and [Code of Civil
Procedure] section 1013 are mutually exclusive, and thus, section 1013 does not extend the
notice periods that are a prerequisite to filing an unlawful detainer action.” (LOSOrnio v.
Motta (1998) 67 Cal.App.4th 110, 112 [78 Cal.Rptr.2d 799].)

“Section 1162 does not authorize service of a three-day notice to pay rent or quit by mail

delivery alone, certified or otherwise. It provides for service by: personal delivery; leaving a
copy with a person of suitable age and discretion at the renter’s residence or usual place of
business and sending a copy through the mail to the tenant’s residence; or posting and
delivery of a copy to a person there residing, if one can be found, and sending a copy through
the mail. Strict compliance with the statute is required.” (Liebovich v. Shahrokhkhany (1997)
56 Cal.App.4th 511, 516 [65 Cal.Rptr.2d 457], original italics, internal citation omitted.)
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“We ... hold that service made in accordance with section 1162, subdivision 3, as applied to
section 1161, subdivision 2, must be effected in such a manner as will give a tenant the three
days of written notice required by the Legislature in which he may cure his default in the
payment of rent.” (Davidson, supra, 138 Cal.App.3d Supp. at p. 14.)

“We ... hold that service of the three-day notice by posting and mailing is effective on the
date the notice is posted and mailed.” (Walters, supra, 226 Cal.App.3d Supp. at p. 20.)

“Plaintiff argues, however, that he should be allowed to amend his complaint so as to bring
his action under section 1161, subdivision 4. The notice thereunder required need not be
framed in the alternative. However, plaintiff has at no time, either by his three days’ notice or
in any of his pleadings, suggested that defendant had assigned the lease or sublet the
property, or had committed waste contrary to the conditions or covenants of the lease, or
maintained a nuisance on the premises, or had used the property for an unlawful purpose.
Plaintiff had three opportunities to state a cause of action; if he was of the belief that facts
existed which brought his case under 1161, subdivision 4, it would have been a simple matter
to allege such facts, but this he did not do.” (Hinman v. Wagnon (1959) 172 Cal.App.2d 24,
29 [341 P.2d 749].)

o “[D]efendant admitted in his answer that he ‘ultimately received [the relevant] notice’ but

‘affirmatively allege[d] that he was not properly and legally served’ with a valid notice. We
find that, under the circumstances of this case, the defendant waived any defect in the
challenged service of the notice under section 1162, subdivision 1.” (Valov, supra, 168
Cal.App.3d at p. 876.)

“In the cases discussed ... . a finding of proper service turned on a party’s acknowledgment

or admission the notice in question was in fact received. In the present case, defendant
denied, in his answer and at trial, that he had ever received the ... notice. Because there was
no admission of receipt in this case, service by certified mail did not establish or amount to
personal delivery. Further, there was no evidence of compliance with any of the three
methods of service of a ... notice ... provided in section 1162. Therefore, the judgment must
be reversed.” (Liebovich, supra, 56 Cal.App.4th at p. 518.)

“[Code of Civil Procedure section 1162 specifies] three ways in which service of the ...
notice may be effected on a residential tenant: ... . As explained in Liebovich, supra, ... ,
‘[w]hen the fact of service is contested, compliance with one of these methods must be
shown or the judgment must be reversed.” ” (Palm Property Investments, LLC, supra, 194
Cal.App.4th at p. 1425.)

“In commercial leases the landlord and commercial tenant may lawfully agree to notice
procedures that differ from those provided in the statutory provisions governing unlawful
detainer.” (Culver Center Partners East #1, L.P., supra, 185 Cal.App.4th at p.750.)

“[E]ven if some policy rationale might support such a waiver/forfeiture [by actual receipt]
rule in the residential lease context, there is no basis to apply it in the commercial context
where matters of service and waiver are prescribed in the lease itself. Nothing in the parties’
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lease suggests actual receipt of a notice to quit results in the waiver or forfeiture of [tenant]’s
right to service accomplished in the manner prescribed. To the contrary, the lease specifically
provides, ‘No covenant, term or condition, or breach’ of the lease ‘shall be deemed waived
except if expressly waived in a written instrument executed by the waiving party.’” Although
[tenant’s agent] acted on the notice to quit by attempting to deliver the rent check, neither her
fortuitous receipt of the notice nor her actions in response to it constitutes an express waiver
of the notice provisions in the lease.” (Culver Center Partners East #1, L.P., supra, 185
Cal.App.4th at p. 752, internal citation omitted.)

Secondary Sources

12 Witkin, Summary of California Law (10th ed. 2006) Real Property, §§ 674, 726, 727
1 California Landlord-Tenant Practice (Cont.Ed.Bar 2d ed.) §§ 8.62—8.68

1 California Eviction Defense Manual (Cont.Ed.Bar 2d ed.) §§ 6.25-6.29

Friedman et al., California Practice Guide: Landlord-Tenant, Ch. 7-C, Bases For Terminating
Tenancy, 9 7:98.5 et seq., 7:137 et seq. (The Rutter Group)

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, § 210.24 (Matthew
Bender)

Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 4, Termination of
Tenancy, 4.23

29 California Forms of Pleading and Practice, Ch. 333, Landlord and Tenant: Eviction Actions, §
333.10 (Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, § 236.11 (Matthew Bender)

Miller & Starr, California Real Estate (3d ed. 2008) Ch. 19, Landlord-Tenant, §§ 19:200-19:205
(Thomson Reuters West)
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4328. Affirmative Defense—Tenant Was Victim of Domestic Violence, Sexual Assault, or Stalking
(Code Civ. Proc., § 1161.3)

[Name of defendant] claims that [name of plaintiff] is not entitled to evict [him/her] because [name of
plaintiff] filed this lawsuit based on [an] act[s] of [domestic violence/sexual assault/ [or] stalking]
against [name of defendant]/ [or] a member of [name of defendant]’s household]. To succeed on this
defense, [name of defendant] must prove all of the following:

1. That [name of defendant]/ [or] a member of [name of defendant]’s household] was a victim of
[domestic violence/sexual assault/ [or] stalking];

2. That the act[s] of [domestic violence/sexual assault/ [or] stalking] [was/were] documented in
a [court order/law enforcement report|;

3. That the person who committed the act[s] of [domestic violence/sexual assault/ [or] stalking]
is not also a tenant of the same living unit as [name of defendant]; and

4. That [name of plaintiff] filed this lawsuit because of the act[s] of [domestic violence/sexual
assault/ [or] stalking].

Even if [name of defendant] proves all of the above, [name of plaintiff] may still evict [name of
defendant] if [name of plaintiff] proves both of the following:

1. [Either] [Name of defendant] allowed the person who committed the act[s] of [domestic
violence/sexual assault/ [or] stalking] to visit the property after [the taking of a police
report/issuance of a court order] against that person;

[or]

[Name of plaintiff] reasonably believed that the presence of the person who committed the
act[s] of [domestic violence/sexual assault/ [or] stalking] posed a physical threat to [other
persons with a right to be on the property/ [or] another tenant’s right of quiet possession];

and

2. [Name of plaintiff] previously gave at least three days' notice to [name of defendant] to correct
this situation.

New December 2011
Directions for Use
This instruction is a tenant’s affirmative defense alleging that he or she is being evicted because he or she

was the victim of domestic violence, sexual assault, or stalking. (See Code Civ. Proc., § 1161.3.) If the
tenant establishes the elements of the defense, the landlord may attempt to establish a statutory exception
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that would allow the eviction. The last part of the instruction sets forth the exception.

Under the exception the tenant may be evicted if the landlord reasonably believes that the presence of the
perpetrator poses a physical threat to other tenants, guests, invitees, or licensees, or to a tenant's right to
quiet possession pursuant to section 1927 of the Civil Code. (Code Civ. Proc., § 1161.3(b)(1)(B).) In the
second option for element 1 of the landlord’s response, this group has been expressed as “other persons
with a right to be on the property.” If more specificity is required, use the appropriate words from the
statute.

The tenant must prove that the perpetrator is not a tenant of the same “dwelling unit” (see Code Civ.
Proc., § 1161.3(a)(2)), which is expressed in element 3 as “living unit.” Presumably, the legislative intent
is to permit the perpetrator to be evicted notwithstanding that the victim will be evicted also. "The term
“dwelling unit” is not defined. In a multi-unit building, the policies underlying the statute would support
defining “dwelling unit” to include a single unit or apartment, but not the entire building. Otherwise, the
victim could be evicted if the perpetrator lives in the same building but not the same apartment.

Sources and Authority
e Code of Civil Procedure section 1161.3 provides:

(a) Except as provided in subdivision (b), a landlord shall not terminate a tenancy or fail to renew
a tenancy based upon an act or acts against a tenant or a tenant’s household member that
constitute domestic violence as defined in Section 6211 of the Family Code, sexual assault as
defined in Section 1219, or stalking as defined in Section 1708.7 of the Civil Code or Section
646.9 of the Penal Code, if both of the following apply:

(1) The act or acts of domestic violence, sexual assault, or stalking have been documented
by one of the following:

(A) A temporary restraining order or emergency protective order lawfully issued
within the last 180 days pursuant to Section 527.6, Part 3 (commencing with
Section 6240), Part 4 (commencing with Section 6300), or Part 5 (commencing
with Section 6400) of Division 10 of the Family Code, Section 136.2 of the Penal
Code, or Section 213.5 of the Welfare and Institutions Code that protects the tenant
or household member from domestic violence, sexual assault, or stalking.

(B) A copy of a written report, written within the last 180 days, by a peace officer
employed by a state or local law enforcement agency acting in his or her official
capacity, stating that the tenant or household member has filed a report alleging
that he or she or the household member is a victim of domestic violence, sexual
assault, or stalking.

(2) The person against whom the protection order has been issued or who was named in

the police report of the act or acts of domestic violence, sexual assault, or stalking is not a
tenant of the same dwelling unit as the tenant or household member.
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(b) A landlord may terminate or decline to renew a tenancy after the tenant has availed himself or
herself of the protections afforded by subdivision (a) if both of the following apply:

(1) Either of the following:
(A) The tenant allows the person against whom the protection order has been
issued or who was named in the police report of the act or acts of domestic
violence, sexual assault, or stalking to visit the property.
(B) The landlord reasonably believes that the presence of the person against whom
the protection order has been issued or who was named in the police report of the
act or acts of domestic violence, sexual assault, or stalking poses a physical threat
to other tenants, guests, invitees, or licensees, or to a tenant’s right to quiet

possession pursuant to Section 1927 of the Civil Code.

(2) The landlord previously gave at least three days’ notice to the tenant to correct a
violation of paragraph (1).

(c) Notwithstanding any provision in the lease to the contrary, the landlord shall not be liable to
any other tenants for any action that arises due to the landlord’s compliance with this section.

(d) For the purposes of this section, “tenant” means tenant, subtenant, lessee, or sublessee.

(e) The Judicial Council shall, on or before January 1, 2012, develop a new form or revise an
existing form that may be used by a party to assert in the responsive pleading the grounds set forth
in this section as an affirmative defense to an unlawful detainer action.

Secondary Sources

7 California Real Estate Law and Practice, Ch. 200, Termination: Causes and Procedures, § 200.41
(Matthew Bender)

7 California Real Estate Law and Practice, Ch. 210, Unlawful Detainer, § 210.64 (Matthew Bender)

29 California Forms of Pleading and Practice, Ch. 330, Landlord and Tenant: Eviction Actions, § 330.28
(Matthew Bender)

23 California Points and Authorities, Ch. 236, Unlawful Detainer, § 236.76 (Matthew Bender)

1 Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 4, Termination of
Tenancy, 4.20B

1 Matthew Bender Practice Guide: California Landlord-Tenant Litigation, Ch. 5, Unlawful Detainer, 5.21
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4532. Owner’s Damages for Breach of Construction Contract—Liquidated Damages Under
Contract for Delay

[Name of plaintiff] claims that [name of defendant] breached the parties’ contract by failing to
[substantially] complete the [project/describe construction project, e.g., apartment building] by the
completion date required by the contract. If you find that [name of plaintiff| has proven this claim,
the parties’ contract calls for damages in the amount of $ for each day between [insert
contract completion date] and the date on which the project was [substantially] completed. You will
be asked to find the date on which the project was [substantially] completed. I will then calculate
the amount of damages.

[If you find that [name of plaintiff] granted or should have granted time extensions to [name of
defendant], you will be asked to find the number of days of the time extension and add these days to
the completion date set forth in the contract. I will then calculate [name of plaintiff]’s total
damages.]|

| New December 2010; Revised December 2011

Directions for Use

This instruction should be used when the owner seeks to recover liquidated damages against the
contractor for delay in completing the project under a provision of the contract. Include the optional
second paragraph if there is a dispute over whether the contractor is entitled to an extension of time.

| Give CACI No. 4520, Contractor’s Claim for Changed or Extra Work, to guide the jury on how to
determine if the contractor is entitled to a time extension for extra work. A special instruction may be
required to guide the jury on how to determine if the contractor is entitled to a time extension for
excusable or compensable delays.

Include “substantially” throughout if there is a dispute of fact as to when the project should be considered
as finished. Unless otherwise defined by the contract to mean actual completion or some other measure

| of completion (see, e.g., London Guarantee & Acct. Co. v. Las Lomitas School Dist. (1961) 191
Cal.App.2d 423, 427 [12 Cal.Rptr. 598]), “completion” for the purpose of determining liquidated
damages ordinarily is understood to mean “substantial completion.” (See Vrgora v. L.A. Unified Sch.
Dist. (1984) 152 Cal.App.3d 1178, 1186 [200 Cal.Rptr. 130]; see generally Perini Corp. v. Greate Bay
Hotel & Casino, Inc. (1992) 129 N.J. 479, 500-501, overruled on other grounds in Tretina v. Fitzpatrick
& Assocs. (1994) 135 N.J. 349, 358 [discussing standard practices in the construction industry].)

There are few or no general principles set forth in California case law as to what may constitute
substantial completion. It would seem to be dependent on the unique facts of each case. (See, e.g.,
Continental Illinois Nat'l Bank & Trust Co. v. United States (1952) 121 Ct.Cl. 203, 243-244.) The
related doctrine of substantial performance, which allows the contractor to obtain payment for its work
even if there are some minor or trivial deviations from the contract requirements, may perhaps be looked
to for guidance for when a project is substantially complete for purposes of stopping the running of the

| clock on liquidated damages. (See CACI No. 4524, Sabstantial-Performance—Contractor’s Claim for
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| Compensation Due Under Contract— Substantial Performance.) But they are separate doctrines.
Substantial performance focuses on what was done. Substantial completion focuses on when it was done.
(See Hill v. Clark (1908) 7 Cal.App. 609, 612 [95 P. 382] [only substantial performance, not substantial
completion, was at issue].)_See also Code Civ. Proc., § 337.15 and CACI No. 4551, Affirmative
Defense—Statute of Limitations—L atent Construction Defect (limitation period begins to run on

substantial completion).

If the liquidated damages provision is found to be unenforceable because its enforcement would
constitute a penalty rather than an approximation of actual damages that are difficult to ascertain, the
owner may be entitled to recover its general and special damages, as those damages are defined in CACI
No. 350, Introduction to Contract Damages, and CACI No. 351, Special Damages.

Sources and Authority

Civil Code section 1671(b) provides: “Except as provided in subdivision (c), a provision in a
contract liquidating the damages for the breach of the contract is valid unless the party seeking to
invalidate the provision establishes that the provision was unreasonable under the circumstances
existing at the time the contract was made.”

Public Contract Code section 10226 provides: “Every contract shall contain a provision in regard
to the time when the whole or any specified portion of the work contemplated shall be completed,
and shall provide that for each day completion is delayed beyond the specified time, the
contractor shall forfeit and pay to the state a specified sum of money, to be deducted from any
payments due or to become due to the contractor. The sum so specified is valid as liquidated
damages unless manifestly unreasonable under the circumstances existing at the time the contract
was made. A contract for a road project, flood control project, or project involving facilities of the
State Water Resources Development System may also provide for the payment of extra
compensation to the contractor, as a bonus for completion prior to the specified time, the
provision, if used, to be included in the specifications and to clearly set forth the basis for the
payment.”

“Liquidated damage clauses in public contracts are frequently validated precisely because delay in
the completion of projects such as highways ‘would cause incalculable inconvenience and
damage to the public.’ ... Thus, it is accepted that damage in the nature of inconvenience and loss
of use by the public are real but often, as a matter of law, not measurable.” (\Westinghouse Electric
Corp. v. County of Los Angeles (1982) 129 Cal.App.3d 771, 782-783 [181 Cal.Rptr. 332],
internal citations omitted.)

“[I]n the absence of a contractual provision for extensions of time, the rule generally followed is
that an owner is precluded from obtaining liquidated damages not only for late completion caused
entirely by him but also for a delay to which he has contributed, even though the contractor has
caused some or most of the delay. ... Acceptance of the reasoning urged by defendant would
mean that, solely because there has been noncompliance with an extension-of-time provision, the
position of an owner could be completely changed so that he could withhold liquidated damages
for all of the period of late completion even though he alone caused the delay.” (Peter Kiewit
Sons' Co. v. Pasadena City Junior College Dist. (1963) 59 Cal.2d 241, 245 [28 Cal.Rptr. 714, 379
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P.2d 18], internal citation omitted.)

“[A]cceptance may not be arbitrarily delayed to the prejudice of a contractor, and work should be
viewed as accepted when it is finished even though a governmental body specifies a later date.”
(Peter Kiewit Sons' Co., supra, 59 Cal.2d at p. 246.)

“Lacking any authority, appellant asserts ‘that something is wrong here’ and ‘[it] does not make
sense to compensate the owner for the loss of use of something that it is actually using.” For all
practical purposes, we perceive appellant as attempting to invoke the equitable doctrine of unjust
enrichment and therein seek a setoff. The No. 1 problem with the applicability of said theory is
that although [defendant] may have benefitted by using the facility, the fact that the facility had
not been fully or even substantially completed suggests that the enrichment obtained is de
minimis or is at best undefinable.” (Vrgora, supra, 152 Cal.App.3d at p. 1186, footnote omitted.)

“Was the contract completed on September 5, 1953? The trial court did not find that the building
was completed on that date. It found that it was ‘substantially completed.” On September 8, 1953,
the uncontradicted evidence shows that some of the class rooms were insufficiently complete to
be used; the plumbing was not complete; and the fencing of the playground had not been started.
There were workmen in the building and there was grading equipment in the yard area. The salary
of the inspector for the school district, who was required by state law, had to be paid until October
22, 1953. The inspector's report made on September 1, 1953, showed that the work was 94 per
cent complete as of that time. His report made on September 16, 1953 showed the work to be 96
per cent complete. On September 16 there was admittedly about $ 9,800 worth of work yet to be
done. The contract called for a complete building and not a substantially complete one. [§] The
fact that the school district occupied portions of the building on September 8, 1953, does not
change the situation. [The contract] provides that occupancy of any portion of the building ° ...
shall not constitute an acceptance of any part of the work, unless so stated in writing by the Board
of the District.” The board of the district did not so state.” (London Guarantee & Acct. Co.,
supra, 191 Cal.App.2d at pp. 426-427.)

“In London Guar. & Acc. Co. v. Las Lomitas School Dist., supra, 191 Cal.App.2d 423, the
appellate court reviewed the efficacy of an ‘adjusted’ liquidated damages award by the trial court
on the basis of the date of ‘substantial completion’ as opposed to ‘actual completion.’ ... The
appellate court reversed the trial court's judgment, finding no validity to the argument employed at
trial, that once the contractor had substantially performed his obligation (96 percent completion of
the building), the school district was not entitled to liquidated damages. In effect, the court held
that since the parties contracted for ‘actual’ performance in the form of a “. . . complete building
and not a substantially complete one’, liquidated damages were appropriate.” (Vrgora, supra, 152
Cal.App.3d atp. 1187.)

“We perceive no error in the action of the court sustaining the objection to a question asked
defendant, as follows: ‘Can you state to the court how much and to what extent you have been
injured by the failure of the plaintiff to complete this work; the question is, can you tell?” The
contract provided for a fixed sum as liquidated damages for delay in the completion of the work
beyond the time specified in the contract. No issue was presented as to the amount of the
liquidated damages, or claim on account thereof, and the question objected to could have no
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reference thereto; and the court finding that the contract was substantially completed, there was no
room for inquiry as to the damages, and no prejudice could result to defendant from such ruling.”
(Hill, supra, 7 Cal.App. at p. 612.)

e “Finding 51 shows that the work ... was 99.6% complete on December 30, as of which day
liquidated damages began, and that the only work remaining to be done had to do with the boiler
house equipment, and certain ‘punch list items’ which are usually minor adjustments which recur
for an indefinite time after the completion of an extensive building project. The boiler house work
would, apparently, not have interfered with the occupancy of the houses by tenants, and tenants in
new houses expect to be troubled for a while by adjustments due to tests. Two hundred dollars a
day was a severe penalty for so slight an asserted delinquency and our observation of other cases
tells us that it is not customary to draw the line so strictly. The refusal, which we hold unjustified,
of the Government to accept the project on December 30, 1936, subjected the contractor, not only
to the liquidated damages discussed above, but to continued expenditures for coal, light, power
and fire insurance in the amount of $2,454.75. The plaintiff may recover this amount.”
(Continental 1llinois Nat'l Bank & Trust Co., supra, 121 Ct.Cl. at pp. 243-244.)

Secondary Sources

1 Witkin, Summary of California Law (10th ed. 2005) Contracts, § 503 et seq.

1 California Construction Contracts, Defects, and Litigation (Cont.Ed.Bar) Ch. 5, Private Contracts:
Disputes and Remedies, § 5.112

1 California Construction Contracts, Defects, and Litigation (Cont.Ed.Bar) Ch. 6, Public Contracts:
Disputes and Remedies, § 6.91 et seq.

2 California Construction Contracts, Defects, and Litigation (Cont.Ed.Bar) Ch. 9, Handling Disputes
During Construction, §§ 9.103, 9.107

3 Stein, Construction Law, Ch. 11, Remedies and Damages, 4 11.02 (Matthew Bender)
12 California Real Estate Law and Practice, Ch. 434, Government Contracts, § 434.41 (Matthew Bender)

10 California Forms of Pleading and Practice, Ch. 104, Building Contracts, §§ 104.27, 104.226 (Matthew
Bender)

5 California Points and Authorities, Ch. 50, Contracts, § 50.211 (Matthew Bender)

15 California Legal Forms, Ch. 30D, Construction Contracts and Subcontracts, § 30D.224 (Matthew
Bender)

27 California Legal Forms, Ch. 75, Formation of Contracts and Standard Contractual Provisions, §
75.243 (Matthew Bender)

Matthew Bender Practice Guide: California Contract Litigation, Ch. 7, Seeking or Opposing Damages in
Contract Actions, 7.05[3]
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10 Miller & Starr, California Real Estate (Thomson Reuters West 3d ed.) Ch. 27, Construction Law and
Contracting, § 27:81

Acret, California Construction Law Manual (Thompson Reuters West 6th ed. 2005) Ch. 1, Contracts, §§
1:86-1:88

| Acret, California Construction Law Manual (Thompson Reuters West 6th ed. 2005) Ch. 7, Public
Contracts, §§ 7:84, 7:85

5 Bruner & O’Connor on Construction Law (Thomson Reuters West 2002) Ch. 15, Risks of Construction
Time: Delay, Suspension, Acceleration and Disruption, § 15:15, 15:82

Gibbs & Hunt, California Construction Law (Aspen Pub. 16th ed. 1999) Ch. 5, Breach of Contract by
Contractor, § 5.02
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4550. Affirmative Defense—Statute of Limitations—Patent Construction Defect (Code Civ. Proc.,
§ 337.1)

[Name of plaintiff] claims that [his/her] harm was caused by a defect in the
[design/specifications/surveying/planning/supervision/ [or] observation] of [a construction project/a
survey of real property/[specify project, e.g., the roof replacement]]. [Name of defendant] contends
that [name of plaintiff]’s lawsuit was not filed within the time set by law. To succeed on this defense,
[name of defendant] must prove all of the following:

1. That an average person during the course of a reasonable inspection would have discovered
the defect; and

2. That the date on which the [construction project/survey of real property/[specify project,
e.g., roof replacement]] was substantially complete was more than four years before [insert
date], the date on which this action was filed.

New December 2011
Directions for Use

Give this instruction if the defendant asserts the running of the statute of limitations in Code of Civil
Procedure section 337.1 as a defense. This section provides a four-year limitation period from the date of
substantial completion for harm caused by a patent construction defect. Do not give this instruction if the
claim is for injuries to persons or property based on tort principles occurring in the fourth year after
substantial completion. (See Code Civ. Proc., § 337.1(b).)

For discussion of substantial completion, see the Directions for Use to CACI No. 4532, Owner’s
Damages for Breach of Construction Contract—Liquidated Damages Under Contract for Delay. See
also CACI No. 4524, Contractor’s Claim for Compensation Due Under Contract—Substantial
Performance.

Sources and Authority

e (Code of Civil Procedure section 337.1 provides:

(a) Except as otherwise provided in this section, no action shall be brought to recover damages
from any person performing or furnishing the design, specifications, surveying, planning,
supervision or observation of construction or construction of an improvement to real property
more than four years after the substantial completion of such improvement for any of the
following:

(1) Any patent deficiency in the design, specifications, surveying, planning, supervision or
observation of construction or construction of an improvement to, or survey of, real

property;
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(2) Injury to property, real or personal, arising out of any such patent deficiency; or
(3) Injury to the person or for wrongful death arising out of any such patent deficiency.

(b) If, by reason of such patent deficiency, an injury to property or the person or an injury causing
wrongful death occurs during the fourth year after such substantial completion, an action in tort to
recover damages for such an injury or wrongful death may be brought within one year after the
date on which such injury occurred, irrespective of the date of death, but in no event may such an
action be brought more than five years after the substantial completion of construction of such
improvement.

(c) Nothing in this section shall be construed as extending the period prescribed by the laws of
this state for the bringing of any action.

(d) The limitation prescribed by this section shall not be asserted by way of defense by any person
in actual possession or the control, as owner, tenant or otherwise, of such an improvement at the
time any deficiency in such an improvement constitutes the proximate cause of the injury or death
for which it is proposed to bring an action.

(e) As used in this section, “patent deficiency” means a deficiency which is apparent by
reasonable inspection.

(f) Subdivisions (a) and (b) shall not apply to any owner-occupied single-unit residence.

e “[A] patent defect is one that can be discovered by the kind of inspection made in the exercise of
ordinary care and prudence. In contrast, a latent defect is hidden, and would not be discovered by
a reasonably careful inspection.” (The Luckman Partnership, Inc. v. Superior Court (2010) 184
Cal.App.4th 30, 35 [108 Cal.Rptr.3d 606].)

e “The test to determine whether a construction defect is patent is an objective test that asks
‘whether the average consumer, during the course of a reasonable inspection, would discover the
defect. The test assumes that an inspection takes place.” This test generally presents a question of
fact, unless the defect is obvious in the context of common experience; then a determination of
patent defect may be made as a matter of law (including on summary judgment).” (Creekridge
Townhome Owners Assn., Inc. v. C. Scott Whitten, Inc. (2009) 177 Cal.App.4th 251, 256 [99
Cal.Rptr.3d 258], internal citations omitted.)

Secondary Sources
6 Witkin, Summary of California Law (10th ed. 2005) Torts, § 1159
3 Witkin, California Procedure (5th ed. 2008) Actions, § 484

12 California Real Estate Law and Practice, Ch. 441, Consumer’s Remedies, § 441.08 (Matthew Bender)
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10 California Forms of Pleading and Practice, Ch. 104, Building Contracts, §§ 104.54, 104.267 (Matthew
Bender)

19 California Points and Authorities, Ch. 190, Products Liability, § 190.248 (Matthew Bender)
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4551. Affirmative Defense—Statute of Limitations—Latent Construction Defect (Code Civ. Proc.,
§ 337.15)

[Name of defendant] contends that [name of plaintiff]’s lawsuit was not filed within the time set by
law. To succeed on this defense, [name of defendant] must prove that the date on which the
[construction project/survey of real property/[specify project, e.g., roof replacement]] was
substantially complete was more than 10 years before [insert date], the date on which this action
was filed.

New December 2011
Directions for Use

Give this instruction if the defendant asserts the running of the statute of limitations in Code of Civil
Procedure section 337.15 as a defense. This section provides a 10-year outside limitation period for harm
caused by a latent construction defect regardless of delayed discovery.

The jury may also be instructed on the limitations periods for the particular theories of recovery alleged.
(See, e.g., Code Civ. Proc., §§ 338 [three years for injury to real property], 337 [four years for breach of
written contract].) However, for latent defects, delayed discovery (see CACI No. 455, Satute of
Limitations—Delayed Discovery) generally defeats that otherwise applicable statute.

The most likely question of fact for the jury is the date of substantial completion. The statute provides
four possible events, the earliest of which may constitute substantial completion of an improvement. (See
Code Civ. Proc., § 337.15(g).) The latest date is one year from cessation of all work on the improvement.
However, substantial completion of an improvement may occur before any of these dates. (See Nelson v.
Gorian & Assocs. (1998) 61 Cal.App.4th 93, 97 [71 Cal.Rptr.2d 345].) The statute of limitations may
start to run at a later date against the developer if the development includes many improvements. (Id. at p.
99; cf. Schwetz v. Minnerly (1990) 220 Cal.App.3d 296, 298 [269 Cal.Rptr. 417] [“developer” can be an
“improver” and a “development” is a “work of improvement” for purposes of subsection (g)].) For
further discussion of substantial completion, see the Directions for Use to CACI No. 4532, Owner’s
Damages for Breach of Construction Contract—Liquidated Damages Under Contract for Delay. See
also CACI No. 4524, Contractor’s Claim for Compensation Due Under Contract—Substantial
Performance.

Sources and Authority
e Code of Civil Procedure section 337.15 provides:
(a) No action may be brought to recover damages from any person, or the surety of a person, who
develops real property or performs or furnishes the design, specifications, surveying, planning,
supervision, testing, or observation of construction or construction of an improvement to real

property more than 10 years after the substantial completion of the development or improvement
for any of the following:
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(1) Any latent deficiency in the design, specification, surveying, planning, supervision, or
observation of construction or construction of an improvement to, or survey of, real

property.
(2) Injury to property, real or personal, arising out of any such latent deficiency.

(b) As used in this section, “latent deficiency” means a deficiency which is not apparent by
reasonable inspection.

(c) As used in this section, “action” includes an action for indemnity brought against a person
arising out of that person’s performance or furnishing of services or materials referred to in this
section, except that a cross-complaint for indemnity may be filed pursuant to subdivision (b) of
Section 428.10 in an action which has been brought within the time period set forth in subdivision
(a) of this section.

(d) Nothing in this section shall be construed as extending the period prescribed by the laws of
this state for bringing any action.

(e) The limitation prescribed by this section shall not be asserted by way of defense by any person
in actual possession or the control, as owner, tenant or otherwise, of such an improvement, at the
time any deficiency in the improvement constitutes the proximate cause for which it is proposed
to bring an action.

(f) This section shall not apply to actions based on willful misconduct or fraudulent concealment.

(g) The 10-year period specified in subdivision (a) shall commence upon substantial completion
of the improvement, but not later than the date of one of the following, whichever first occurs:

(1) The date of final inspection by the applicable public agency.

(2) The date of recordation of a valid notice of completion.

(3) The date of use or occupation of the improvement.

(4) One year after termination or cessation of work on the improvement.
The date of substantial completion shall relate specifically to the performance or furnishing
design, specifications, surveying, planning, supervision, testing, observation of construction or
construction services by each profession or trade rendering services to the improvement.
“The purpose of section 337.15 has been stated as ‘to protect developers of real estate against
liability extending indefinitely into the future.” ... [We have] noted that ‘[a] contractor is in the
business of constructing improvements and must devote his capital to that end; the need to
provide reserves against an uncertain liability extending indefinitely into the future could

seriously impinge upon the conduct of his enterprise.” ” (Martinez v. Traubner (1982) 32 Cal.3d
755, 760 [187 Cal.Rptr. 251, 653 P.2d 1046], internal citations omitted.)
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“A ‘latent’ construction defect is one that is ‘not apparent by reasonable inspection.” As to a latent
defect that is alleged in the context of the challenged causes of action here—negligence, breach of
warranty, and breach of contract—three statutes of limitations are in play: sections 338, 337 and
337.15. ‘The interplay between these [three] statutes sets up a two-step process: (1) actions for a
latent defect must be filed within three years (§ 338 [injury to real property]) or four years (§ 337
[breach of written contract]) of discovery, but (2) in any event must be filed within ten years (§
337.15) of substantial completion.” ” (Creekridge Townhome Owners Assn., Inc. v. C. Scott
Whitten, Inc. (2009) 177 Cal.App.4th 251, 257-258 [99 Cal.Rptr.3d 258], internal citations
omitted.)

“The test to determine whether a construction defect is patent is an objective test that asks
‘whether the average consumer, during the course of a reasonable inspection, would discover the
defect. The test assumes that an inspection takes place.” This test generally presents a question of
fact, unless the defect is obvious in the context of common experience; then a determination of
patent defect may be made as a matter of law (including on summary judgment).” (Creekridge
Townhome Owners Assn., Inc., supra, 177 Cal.App.4th at p. 256, internal citations omitted.)

“Our reading of the express words of section 337.15, our giving consideration to its legislative
history, and harmonizing that section in the context of the statutory framework as a whole, leads
us to conclude that section 337.15 does not limit the time within which direct actions for personal
injury damages or wrongful death may be brought against the persons specified in the statute.”
(Martinez, supra, 32 Cal.3d at p. 759.)

“The 10-year period commences to run in respect to a person who has contributed towards ‘an
improvement’ when such improvement has been substantially completed irrespective of whether
or not the improvement is part of a development.” (Liptak v. Diane Apartments, Inc. (1980) 109
Cal.App.3d 762, 772 [167 Cal.Rptr. 440].)

“In 1981, the Legislature codified the holding in Liptak by adding subdivision (g) to section
337.15. “The Senate Committee on Judiciary and the Senate Republican Caucus digests for the
bill that became Code of Civil Procedure section 337.15, subdivision (g) state in pertinent part: *
‘In [Liptak], the [C]ourt of [A]ppeal held that with respect to a developer, the ten-year limitation
period does not commence until the development is substantially completed. [§] With respect to a
person who has contributed to an improvement on the developed property, the court held that the
period commences when that particular improvement has been substantially completed, regardless
of the completion time of the development itself. [§]] AB 605 would codify the Liptak holding on
these issues.’ ” [Citation.]” ”” (Nelson, supra, 61 Cal.App.4th at pp. 9697, internal citations
omitted.)

“Turning to the plain meaning of the statute as well as the legislative intent of enactment of
section 337.15, subdivision (g), it is clear the intent was to define what event triggered the 10-year
period and not what label is used to define the person who performed the work of improvement.
The particular development or work of improvement can be one ‘improvement’ such as grading.
It can also be a ‘particular development,’ i.e., a completed structure or dwelling. When the work
of improvement meets one of the four criteria of section 337.15, subdivision (g), the ‘improver’—
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whether an architect, engineer, subcontractor, contractor, or developer—is entitled to raise the
provisions of section 337.15, subdivision (g), as a bar to an action which seeks damages for latent
defects after the 10-year period has passed.” (Schwetz, supra, 220 Cal.App.3d at p. 308.)

e “Appellants claim that the 10-year period is calculated pursuant to section 337.15, subdivision
(g)(1)—(4), which describes four events: (1) a final inspection, (2) the notice of completion, (3) use
or occupancy of the property, or (4) termination or cessation of work for one year. Subdivision
(g), however, states that the 10-year period ‘shall commence upon substantial completion of the
improvement, but not later than’ the occurrence of any one of the four events described in
subdivision (g)(1) through (g)(4). ... [] The trial court correctly ruled that the notice of
completion date (§ 337.15, subd. (g)(2)) did not control if the improvement was substantially
completed at an earlier date.” (Nelson, supra, 61 Cal.App.4th at p. 97, original italics.)

e “‘Asused in section 337.15 “an improvement” is in the singular and refers separately to each of
the individual changes or additions to real property that qualifies as an “improvement”
irrespective of whether the change or addition is grading and filling, putting in curbs and streets,
laying storm drains or of other nature.” ” (Nelson, supra, 61 Cal.App.4th at p. 97.)

Secondary Sources
3 Witkin, California Procedure (5th ed. 2008) Actions, § 488

12 California Real Estate Law and Practice, Ch. 441, Consumer’s Remedies, § 441.08A (Matthew
Bender)

10 California Forms of Pleading and Practice, Ch. 104, Building Contracts, §§ 104.25, 104.267 (Matthew
Bender)

14 California Points and Authorities, Ch. 143, Limitation of Actions, § 143.49 (Matthew Bender)
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5007. Removal of Claims or Parties and Remaining Claims and Parties

[[Name of plaintiff]’s claim for [insert claim] is no longer an issue in this case.|
[[Name of party] is no longer a party to this case.]

Do not speculate as to why this [claim/person] is no longer involved in this-the case. You should not
consider this during your deliberations._

The following claims remain for you to resolve by vour deliberations:

1. [Name of plaintiff]’s claim against [name of defendant] for [specify claim] [to which [name
of defendant] alleges [specify affirmative defense]].

2. [Repeat for all claims, defenses, and parties that will go to the jury.]

New April 2004; Revised December 2011

Directions for Use

This instruction may be read as-appropriateif some of the claims and parties before the jury at the
beginning of the trial (see CACI No. 101, Overview of Trial) are no longer to be resolved by the jury. The
instruction then summarizes the claims and parties that remain for the jury to resolve. H-this-instruction
is-used+The advisory committee recommends that #-this instruction be read to the jury before reading
instructions on the substantive law.

In the second part of the instruction that sets forth the remaining claims, include the optional language if
there are affirmative defenses that the jury will be asked to determine.

Copyright Judicial Council of California
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5020. Demonstrative Evidence

During the trial, materials have been shown to you to [help explain testimony or other evidence in
the case/ [specify other purpose]]. [Some of these materials have been admitted into evidence, and
you will be able to review them during your deliberations.]

Other materials have also been shown to you during the trial, but they have not been admitted into
evidence. You will not be able to review them during your deliberations because they are not
themselves evidence or proof of any facts. You may, however, consider the testimony given in
connection with those materials.

New December 2011

Directions for Use
This instruction may be given if the jury has been provided with charts, summaries, or other
demonstrative evidence during the trial to assist in understanding complex evidence. The purpose of the
instruction is to explain to the jury why certain materials are available for deliberations and other
materials are not. Include the bracketed sentence if some materials have been admitted into evidence.
Secondary Sources
7 Witkin, California Procedure (5th ed. 2008) Trial, § 161
Cotchett, California Courtroom Evidence, Ch. 2, Words and Phrased Defined, § 2.09 (Matthew Bender)

Cotchett, California Courtroom Evidence, Ch. 27, Demonstrative and Experimental Evidence, § 27.01
(Matthew Bender)

Johnson, California Trial Guide, Unit 65, Presentation of Demonstrative Evidence, §§ 65.01, 65.10
(Matthew Bender)

1 Matthew Bender Practice Guide: California Trial and Post-Trial Civil Procedure, Ch. 11, Questioning
Witnesses and Objections, 11.109 et seq.
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